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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2021), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not dropped in error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
5b2(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.govinfo.gov. For more information, contact the GPO Customer
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) website for public law numbers,
Federal Register finding aids, and related information. Connect to NARA’s
website at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register
July 1, 2021
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THIS TITLE

Title 34—EDUCATION is composed of four volumes. The parts in these volumes
are arranged in the following order: Parts 1-299, parts 300-399, parts 400-679, and
part 680 to end. The contents of these volumes represent all regulations codified
under this title of the CFR as of July 1, 2021.

For this volume, Michele Bugenhagen was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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Title 34—Education

(This book contains parts 400 to 679)

SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT
OF EDUCATION (CONTINUED)

Part
CHAPTER IV—Office of Career, Technical, and Adult Edu-
cation, Department of Education ...........cccoovviiiiiiiiiiinnn... 400
CHAPTER V—Office of Bilingual Education and Minority
Languages Affairs, Department of Education .................... 500
CHAPTER VI—Office of Postsecondary Education, Depart-
ment of EAUCAtion ....oooviiiiiiiiiiii e 600
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CHAPTER IV—OFFICE OF CAREER, TECHNICAL,
AND ADULT EDUCATION, DEPARTMENT OF

EDUCATION
Part Page
400 [Reserved]
401 Native American career and technical education
0} Y= = 1 o o K 7
402-403 [Reserved]
406 [Reserved]
410-413 [Reserved]
415 [Reserved]
421 [Reserved]
425-429 [Reserved]
460-461 [Reserved]
462 Measuring educational gain in the National Re-
porting System for Adult Education .................... 7
463 Adult Education and Family Literacy Act ............. 17
464 [Reserved]
472 [Reserved]
477 [Reserved]
489-499 [Reserved]






PART 400 [RESERVED]

PART 401—NATIVE AMERICAN CA-
REER AND TECHNICAL EDU-
CATION PROGRAM

Subpart A—General

Sec.

401.1 Is the Secretary’s decision not to
make an award under the Native Amer-
ican Career and Technical Education
Program subject to a hearing?

401.2-401.55 [Reserved]

AUTHORITY: 20 U.S.C. 2313(b), 256 U.S.C. 5321.

SOURCE: 57 FR 36730, Aug. 14, 1992, unless
otherwise noted.

Subpart A—General

§401.1 Is the Secretary’s decision not
to make an award under the Native
American Career and Technical
Education Program subject to a
hearing?

(a) After receiving written notice
from an authorized official of the De-
partment that the Secretary will not
award a grant or cooperative agree-
ment to an eligible applicant, an In-
dian tribal organization has 30 calendar
days to make a written request to the
Secretary for a hearing to review the
Secretary’s decision.

(b) Within 10 business days of the De-
partment’s receipt of a hearing re-
quest, the Secretary designates a De-
partment employee who is not assigned
to the Office of Career, Technical, and
Adult Education to serve as a hearing
officer. The hearing officer conducts a
hearing and issues a written decision
within 75 calendar days of the Depart-
ment’s receipt of the hearing request.
The hearing officer establishes rules
for the conduct of the hearing. The
hearing officer conducts the hearing
solely on the basis of written submis-
sions unless the officer determines, in
accordance with standards in 34 CFR
81.6(b), that oral argument or testi-
mony is necessary.

(c) The Secretary does not make any
award under this part to an Indian trib-
al organization until the hearing offi-
cer issues a written decision on any ap-
peal brought under this section.

[84 FR 7299, Mar. 4, 2019]

§§401.2-401.5 [Reserved]
PARTS 402-403 [RESERVED]
PART 406 [RESERVED]
PARTS 410-413 [RESERVED]
PART 415 [RESERVED]
PART 421 [RESERVED]

PARTS 425-429 [RESERVED]
PART 460-461 [RESERVED]
PART  462—MEASURING  EDU-

CATIONAL GAIN IN THE NA-

TIONAL REPORTING SYSTEM FOR
ADULT EDUCATION

Subpart A—General

Sec.
462.1
462.2

What is the scope of this part?

What regulations apply?

462.3 What definitions apply?

462.4 What are the transition rules for using
tests to measure educational gain for the
National Reporting System for Adult
Education (NRS)?

Subpart B—What Process Does the Sec-
retary Use To Review the Suitability of
Tests for Use in the NRS?

462.10 How does the Secretary review tests?

462.11 What must an application contain?

462.12 What procedures does the Secretary
use to review the suitability of tests?

462.13 What criteria and requirements does
the Secretary use for determining the
suitability of tests?

462.14 How often and under what cir-
cumstances must a test be reviewed by
the Secretary?

Subpart C [Reserved]

Subpart D—What Requirements Must States
and Local Eligible Providers Follow
When Measuring Educational Gain?

462.40 Must a State have an assessment pol-
icy?

462.41 How must tests be administered in
order to accurately measure educational
gain?

462.42 How are tests used to place students
at an NRS educational functioning level?

462.43-462.44 [Reserved]



§462.1

AUTHORITY: 29 U.S.C. 3292, et seq., unless
otherwise noted.

SOURCE: 73 FR 2315, Jan. 14, 2008, unless
otherwise noted.

Subpart A—General

§462.1 What is the scope of this part?

The regulations in this part establish
the—

(a) Procedures the Secretary uses to
determine the suitability of standard-
ized tests for use in the National Re-
porting System for Adult Education
(NRS) to measure educational gain of
participants in an adult education pro-
gram required to report under the
NRS; and

(b) Procedures States and local eligi-
ble providers must follow when meas-
uring educational gain for use in the
NRS.

(Authority: 29 U.S.C. 3292)

[73 FR 2315, Jan. 14, 2008, as amended at 81
FR 55551, Aug. 19, 2016]

§462.2 What regulations apply?

The following regulations apply to
this part:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) as follows:

(1) 34 CFR part 76 (State-Adminis-
tered Programs).

(2) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(3) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(4) 34 CFR part 81 (General Education
Provisions Act—Enforcement).

(5) 34 CFR part 82 (New Restrictions
on Lobbying).

(6) 34 CFR part 84 (Governmentwide
Requirements for Drug-Free Workplace
(Financial Assistance)).

(7) 34 CFR part 86 (Drug and Alcohol
Abuse Prevention).

(8) 34 CFR part 97 (Protection of
Human Subjects).

(9) 34 CFR part 98 (Student Rights in
Research, Experimental Programs, and
Testing).

(10) 34 CFR part 99 (Family
cational Rights and Privacy).

(b) The regulations in this part 462.

(c)(1) 2 CFR part 180 (OMB Guidelines
to Agencies on Governmentwide Debar-

Edu-
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ment and Suspension (Nonprocure-
ment)), as adopted at 2 CFR part 3485;
and

(2) 2 CFR part 200 (Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards), as adopted at 2 CFR part 3474.

(Authority: 29 U.S.C. 3292)
[81 FR 55551, Aug. 19, 2016]

§462.3 What definitions apply?

(a) Definitions in the Adult Education
and Family Literacy Act (Act). The fol-
lowing terms used in these regulations
are defined in section 203 of the Adult
Education and Family Literacy Act, 20
U.S.C. 3292 (Act):

Adult education,

Eligible provider,

Individual of limited English proficiency,
Individual with a disability,

Literacy.

(b) Other definitions. The following
definitions also apply to this part:

Adult basic education (ABE) means in-
struction designed for an adult whose
educational functioning level is equiva-
lent to a particular ABE literacy level
listed in the NRS educational func-
tioning level table in the Guidelines.

Adult education population means in-
dividuals—

(1) Who have attained 16 years of age;

(2) Who are not enrolled or required
to be enrolled in secondary school
under State law; and

(3) Who—

(i) Are basic skills deficient;

(ii) Do not have a secondary school
diploma or its recognized equivalent,
and have not achieved an equivalent
level of education; or

(iii) Are English language learners.

Adult  secondary education (ASE)
means instruction designed for an
adult whose educational functioning
level is equivalent to a particular ASE
literacy level listed in the NRS edu-
cational functioning level table in the
Guidelines.

Content domains, content specifications,
or NRS skill areas mean, for the purpose
of the NRS, reading, writing, and
speaking the English language, mathe-
matics, problem solving, English lan-
guage acquisition, and other literacy
skills as defined by the Secretary.



Ofc. of Voc. and Adult Education, Education

Educational functioning levels mean
the ABE, ASE, and ESL literacy levels,
as provided in the Guidelines, that de-
scribe a set of skills and competencies
that students demonstrate in the NRS
skill areas.

English as a Second Language (ESL)
means instruction designed for an
adult whose educational functioning
level is equivalent to a particular ESL
English language proficiency level list-
ed in the NRS educational functioning
level table in the Guidelines.

Guidelines means the Implementation
Guidelines: Measures and Methods for the
National Reporting System for Adult Edu-
cation (OMB Control Number: 1830-0027)
(also known as NRS Implementation
Guidelines) posted on the Internet at:
www.nrsweb.org.

Local eligible provider means an ‘‘eli-
gible provider’ as defined in the Act
that operates an adult education pro-
gram that is required to report under
the NRS.

State means ‘‘State’” and ‘‘Outlying
area’ as defined in the Act.

Test means a standardized test, as-
sessment, or instrument that has a for-
mal protocol on how it is to be admin-
istered. These protocols include, for ex-
ample, the use of parallel, equated
forms, testing conditions, time allowed
for the test, standardized scoring, and
the amount of instructional time a stu-
dent needs before post-testing. Viola-
tion of these protocols often invali-
dates the test scores. Tests are not lim-
ited to traditional paper and pencil (or
computer-administered) instruments
for which forms are constructed prior
to administration to examinees. Tests
may also include adaptive tests that
use computerized algorithms for select-
ing and administering items in real
time; however, for such instruments,
the size of the item pool and the meth-
od of item selection must ensure neg-
ligible overlap in items across pre- and
post-testing.

Test administrator means an indi-
vidual who is trained to administer
tests the Secretary determines to be
suitable under this part.

Test publisher means an entity, indi-
vidual, organization, or agency that
owns a registered copyright of a test or

§462.11

is licensed by the copyright holder to
sell or distribute a test.

(Authority: 29 U.S.C. 3292, et seq., unless oth-
erwise noted)

[78 FR 2315, Jan. 14, 2008, as amended at 81
FR 55551, Aug. 19, 2016]

§462.4 What are the transition rules
for using tests to measure edu-
cational gain for the National Re-
porting System for Adult Education
(NRS)?

A State or an eligible provider may
continue to measure educational gain
for the NRS using tests that the Sec-
retary has identified in the most recent
notice published in the FEDERAL REG-
ISTER until the Secretary announces
through a notice published in the FED-
ERAL REGISTER a date by which such
tests may no longer be used.

(Authority: 29 U.S.C. 3292)
[81 FR 55551, Aug. 19, 2016]

Subpart B—What Process Does the
Secretary Use To Review the
Suitability of Tests for Use in
the NRS?

§462.10 How does the Secretary re-
view tests?

(a) The Secretary only reviews tests
under this part that are submitted by a
test publisher.

(b) A test publisher that wishes to
have the suitability of its test deter-
mined by the Secretary under this part
must submit an application to the Sec-
retary, in the manner the Secretary
may prescribe, by October 1, 2016, April
1, 2017, October 1, 2017, April 1, 2018, Oc-
tober 1, 2018, and by October 1 of each
year thereafter.

(Authority: 29 U.S.C. 3292)

[73 FR 2315, Jan. 14, 2008, as amended at 81
FR 55552, Aug. 19, 2016]

§462.11 What must an application con-
tain?

(a) Application content and format. In
order for the Secretary to determine
whether a standardized test is suitable
for measuring the gains of participants
in an adult education program required
to report under the NRS, a test pub-
lisher must—
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(1) Include with its application infor-
mation listed in paragraphs (b) through
(i) of this section, and, if applicable,
the information listed in paragraph (j)
of this section;

(2) Provide evidence that it holds a
registered copyright of a test or is li-
censed by the copyright holder to sell
or distribute a test.

(3)(1) Arrange the information in its
application in the order it is presented
in paragraphs (b) through (j) of this
section; or

(ii) Include a table of contents in its
application that identifies the location
of the information required in para-
graphs (b) through (j) of this section.

(4) Submit to the Secretary four cop-
ies of its application.

(b) General information. (1) A state-
ment, in the technical manual for the
test, of the intended purpose of the test
and how the test will allow examinees
to demonstrate the skills that are asso-
ciated with the NRS educational func-
tioning levels in the Guidelines.

(2) The name, address, e-mail address,
and telephone and fax numbers of a
contact person to whom the Secretary
may address inquiries.

(3) A summary of the precise edi-
tions, forms, levels, and, if applicable,
sub-tests and abbreviated tests that
the test publisher is requesting that
the Secretary review and determine to
be suitable for use in the NRS.

(c) Development. Documentation of
how the test was developed, including a
description of—

(1) The nature of samples of
examinees administered the test dur-
ing pilot or field testing, such as—

(i) The number of examinees adminis-
tered each item;

(ii) How similar the sample or sam-
ples of examinees used to develop and
evaluate the test were to the adult edu-
cation population of interest to the
NRS; and

(iii) The steps, if any, taken to en-
sure that the examinees were moti-
vated while responding to the test; and

(2) The steps taken to ensure the
quality of test items or tasks, such
as—

(i) The extent to which items or
tasks on the test were reviewed for
fairness and sensitivity; and

10
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(ii) The extent to which items or
tasks on the test were screened for the
adequacy of their psychometric prop-
erties.

(3) The procedures used to assign
items to—

(i) Forms, for tests that are con-
structed prior to being administered to
examinees; or

(ii) Examinees, for adaptive tests in
which items are selected in real time.

(d) Maintenance. Documentation of
how the test is maintained, including a
description of—

(1) How frequently, if ever, new forms
of the test are developed;

(2) The steps taken to ensure the
comparability of scores across forms of
the test;

(3) The steps taken to maintain the
security of the test;

(4) A history of the test’s use, includ-
ing the number of times the test has
been administered; and

(5) For a computerized adaptive test,
the procedures used to—

(i) Select subsets of items for admin-
istration;

(ii) Determine the starting point and
termination conditions;

(iii) Score the test; and

(iv) Control for item exposure.

(e) Match of content to the NRS edu-
cational functioning levels (content valid-
ity). Documentation of the extent to
which the items or tasks on the test
cover the skills in the NRS educational
functioning levels in the Guidelines,
including—

(1) Whether the items or tasks on the
test require the types and levels of
skills used to describe the NRS edu-
cational functioning levels;

(2) Whether the items or tasks meas-
ure skills that are not associated with
the NRS educational functioning lev-
els;

(3) Whether aspects of a particular
NRS educational functioning level are
not covered by any of the items or
tasks;

(4) The procedures used to establish
the content validity of the test;

(5) The number of subject-matter ex-
perts who provided judgments linking
the items or tasks to the NRS edu-
cational functioning levels and their
qualifications for doing so, particularly
their familiarity with adult education



Ofc. of Voc. and Adult Education, Education

and the NRS educational functioning
levels; and

(6) The extent to which the judg-
ments of the subject matter experts
agree.

(f) Match of scores to NRS educational
functioning levels. Documentation of
the adequacy of the procedure used to
translate the performance of an exam-
inee on a particular test to an estimate
of the examinee’s standing with respect
to the NRS educational functioning
levels in the Guidelines, including—

(1) The standard-setting procedures
used to establish cut scores for trans-
forming raw or scale scores on the test
into estimates of an examinee’s NRS
educational functioning level;

(2) If judgment-based procedures were
used—

(i) The number of subject-matter ex-
perts who provided judgments, and
their qualifications; and

(ii) Evidence of the extent to which
the judgments of subject-matter ex-
perts agree;

(3) The standard error of each cut
score, and how it was established; and

(4) The extent to which the cut scores
might be expected to differ if they had
been established by a different (though
similar) panel of experts.

(g) Reliability. Documentation of the
degree of consistency in performance
across different forms of the test in the
absence of any external interventions,
including—

(1) The correlation between raw (or
scale) scores across alternate forms of
the test or, in the case of computerized
adaptive tests, across alternate admin-
istrations of the test;

(2) The consistency with which
examinees are classified into the same
NRS educational functioning Ilevels
across forms of the test. Information
regarding classification consistency
should be reported for each NRS edu-
cational functioning level that the test
is being considered for use in meas-
uring;

(3) The adequacy of the research de-
sign leading to the estimates of the re-
liability of the test, including—

(i) The size of the sample(s);

(ii) The similarity between the sam-
ple(s) used in the data collection and
the adult education population; and
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(iii) The steps taken to ensure the
motivation of the examinees; and

(4) Any other information explaining
the methodology and procedures used
to measure the reliability of the test.

(h) Construct validity. Documentation
of the appropriateness of a given test
for measuring educational gain for the
NRS, i.e., documentation that the test
measures what it is intended to meas-
ure, including—

(1) The extent to which the raw or
scale scores and the educational func-
tioning classifications associated with
the test correlate (or agree) with scores
or classifications associated with other
tests designed or intended to assess
educational gain in the same adult edu-
cation population as the NRS;

(2) The extent to which the raw or
scale scores are related to other rel-
evant variables, such as teacher eval-
uation, hours of instruction, or other
measures that may be related to test
performance;

(3) The adequacy of the research de-
signs associated with these sources of
evidence (see paragraph (g)(3) of this
section); and

(4) Other evidence demonstrating
that the test measures gains in edu-
cational functioning resulting from
adult education and not from other
construct-irrelevant variables, such as
practice effects.

(1) Other information. (1) A description
of the manner in which test adminis-
tration time was determined, and an
analysis of the speededness of the test.

(2) Additional guidance on the inter-
pretation of scores resulting from any
modifications of the tests for an indi-
vidual with a disability.

(3) The manual provided to test ad-
ministrators containing procedures and
instructions for test security and ad-
ministration.

(4) A description of the training or
certification required of test adminis-
trators and scorers by the test pub-
lisher.

(5) A description of retesting (e.g., re-
administration of a test because of
problems in the original administra-
tion such as the test taker becomes ill
during the test and cannot finish, there
are external interruptions during test-
ing, or there are administration errors)
procedures and the analysis upon
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which the criteria for retesting are
based.

(6) Such other evidence as the Sec-
retary may determine is necessary to
establish the test’s compliance with
the criteria and requirements the Sec-
retary uses to determine the suit-
ability of tests as provided in §462.13.

(j) Previous tests. (1) For a test used to
measure educational gain in the NRS
before the effective date of these regu-
lations that is submitted to the Sec-
retary for review under this part, the
test publisher must provide docu-
mentation of periodic review of the
content and specifications of the test
to ensure that the test continues to re-
flect NRS educational functioning lev-
els.

(2) For a test first published five
years or more before the date it is sub-
mitted to the Secretary for review
under this part, the test publisher must
provide documentation of periodic re-
view of the content and specifications
of the test to ensure that the test con-
tinues to reflect NRS educational func-
tioning levels.

(3) For a test that has not changed in
the seven years since the Secretary de-
termined, under §462.13, that it was
suitable for use in the NRS that is
again being submitted to the Secretary
for review under this part, the test
publisher must provide updated data
supporting the validity of the test for
use in classifying adult learners with
respect to the NRS educational func-
tioning levels and the measurement of
educational gain as defined in §462.43 of
this part.

(4) If a test has been substantially re-
vised—for example by changing its
mode of administration, administra-
tion procedures, structure, number of
items, content specifications, item
types, forms, sub-tests, or number of
hours between pre- and post-testing
from the most recent edition reviewed
by the Secretary under this part—the
test publisher must provide an analysis
of the revisions, including the reasons
for the revisions, the implications of
the revisions for the comparability of
scores on the current test to scores on
the previous test, and results from va-
lidity, reliability, and equating or
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subsequent to the revisions.

(Authority: 29 U.S.C. 3292)

[78 FR 2315, Jan. 14, 2008, as amended at 81
FR 55552, Aug. 19, 2016]

§462.12 What procedures does the Sec-
retary use to review the suitability
of tests?

(a) Review. (1) When the Secretary re-
ceives a complete application from a
test publisher, the Secretary selects
experts in the field of educational test-
ing and assessment who possess appro-
priate advanced degrees and experience
in test development or psychometric
research, or both, to advise the Sec-
retary on the extent to which a test
meets the criteria and requirements in
§462.13.

(2) The Secretary reviews and deter-
mines the suitability of a test only if
an application—

(i) Is submitted by a test publisher;

(ii) Meets the deadline established by
the Secretary;

(iii) Includes a test that—

(A) Has two or more secure, parallel,
equated forms of the same test—either
traditional paper and pencil or com-
puter-administered instruments—for
which forms are constructed prior to
administration to examinees; or

(B) Is an adaptive test that uses com-
puterized algorithms for selecting and
administering items in real time; how-
ever, for such an instrument, the size
of the item pool and the method of
item selection must ensure negligible
overlap in items across pre- and post-
testing;

(iv) Includes a test that samples one
or more of the major content domains
of the NRS educational functioning
levels of ABE, ASE or ESL with suffi-
cient numbers of questions to represent
adequately the domain or domains; and

(v) Includes the information pre-
scribed by the Secretary, including the
information in §462.11 of this part.

(b) Secretary’s determination. (1) The
Secretary determines whether a test
meets the criteria and requirements in
§462.13 after taking into account the
advice of the experts described in para-
graph (a)(1) of this section.

(2) For tests that contain multiple
sub-tests measuring content domains



Ofc. of Voc. and Adult Education, Education

other than those of the NRS edu-
cational functioning levels, the Sec-
retary determines the suitability of
only those sub-tests covering the do-
mains of the NRS educational func-
tioning levels.

(c) Suitable tests. If the Secretary de-
termines that a test satisfies the cri-
teria and requirements in §462.13 and,
therefore, is suitable for use in the
NRS, the Secretary—

(1) Notifies the test publisher of the
Secretary’s decision; and

(2) Annually publishes in the FED-
ERAL REGISTER and posts on the Inter-
net at www.nrsweb.org a list of the
names of tests and test forms and the
educational functioning levels the
tests are suitable to measure in the
NRS. A copy of the list is also avail-
able from the U.S. Department of Edu-
cation, Office of Career, Technical, and
Adult Education, Division of Adult
Education and Literacy, 400 Maryland
Avenue SW., Room 11152, Potomac Cen-
ter Plaza, Washington, DC 20202-7240.

(d) Unsuitable tests. (1) If the Sec-
retary determines that a test does not
satisfy the criteria and requirements in
§462.13 and, therefore, is not suitable
for use in the NRS, the Secretary noti-
fies the test publisher of the Sec-
retary’s decision and of the reasons
why the test does not meet those cri-
teria and requirements.

(2) The test publisher may resubmit
an application to have the suitability
of its test determined by the Secretary
under this part on October 1 in the year
immediately following the year in
which the Secretary notifies the pub-
lisher.

(i) An analysis of why the informa-
tion and documentation submitted
meet the criteria and requirements in
§462.13, notwithstanding the Sec-
retary’s earlier decision to the con-
trary; and

(ii) Any additional documentation
and information that address the Sec-
retary’s reasons for determining that
the test was unsuitable.

(3) The Secretary reviews the addi-
tional information submitted by the
test publisher and makes a final deter-
mination regarding the suitability of
the test for use in the NRS.

(i) If the Secretary’s decision is un-
changed and the test remains unsuit-
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able for use in the NRS, the Secretary
notifies the test publisher, and this ac-
tion concludes the review process.

(ii) If the Secretary’s decision
changes and the test is determined to
be suitable for use in the NRS, the Sec-
retary follows the procedures in para-
graph (c) of this section.

(e) Revocation. (1) The Secretary’s de-
termination regarding the suitability
of a test may be revoked if the Sec-
retary determines that—

(i) The information the publisher
submitted as a basis for the Secretary’s
review of the test was inaccurate; or

(ii) A test has been substantially re-
vised—for example, by changing its
mode of administration, administra-
tion procedures, structure, number of
items, content specifications, item
types, forms or sub-tests, or number of
hours between pre- and post-testing.

(2) The Secretary notifies the test
publisher of the—

(i) Secretary’s decision to revoke the
determination that the test is suitable
for use in the NRS; and

(ii) Reasons for the Secretary’s rev-
ocation.

(3) Within 30 days after the Secretary
notifies a test publisher of the decision
to revoke a determination that a test
is suitable for use in the NRS, the test
publisher may request that the Sec-
retary reconsider the decision. This re-
quest must be accompanied by docu-
mentation and information that ad-
dress the Secretary’s reasons for revok-
ing the determination that the test is
suitable for use in the NRS.

(4) The Secretary reviews the infor-
mation submitted by the test publisher
and makes a final determination re-
garding the suitability of the test for
use in the NRS.

(5) If the Secretary revokes the deter-
mination regarding the suitability of a
test, the Secretary publishes in the
FEDERAL REGISTER and posts on the
Internet at www.nrsweb.org a notice of
that revocation along with the date by
which States and eligible providers
must stop using the revoked test. A
copy of the notice of revocation is also
available from the U.S. Department of
Education, Office of Career, Technical,
and Adult Education, Division of Adult
Education and Literacy, 400 Maryland
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Avenue SW., Room 11152, Potomac Cen-
ter Plaza, Washington, DC 20202-7240.

(Authority: 29 U.S.C. 3292)

[73 FR 2315, Jan. 14, 2008, as amended at 81
FR 55552, Aug. 19, 2016]

§462.13 What criteria and require-
ments does the Secretary use for
determining the suitability of tests?

In order for the Secretary to consider
a test suitable for use in the NRS, the
test or the test publisher, if applicable,
must meet the following criteria and
requirements:

(a) The test must measure the NRS
educational functioning levels of mem-
bers of the adult education population.

(b) The test must sample one or more
of the major content domains of the
NRS educational functioning levels of
ABE, ASE or ESL with sufficient num-
bers of questions to adequately rep-
resent the domain or domains.

(c)(1) The test must meet all applica-
ble and feasible standards for test con-
struction and validity provided in the
1999 edition of the Standards for Edu-
cational and Psychological Testing, pre-
pared by the Joint Committee on
Standards for Educational and Psycho-
logical Testing of the American Edu-
cational Research Association, the
American Psychological Association,
and the National Council on Measure-
ment in Education incorporated by ref-
erence in this section. The Director of
the Federal Register approves this in-
corporation by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
You may obtain a copy from the Amer-
ican Psychological Association, Inc.,
750 First Street, NE., Washington, DC
20002. You may inspect a copy at the
Department of Education, room 11159,
560 12th Street, SW., Washington, DC
20202 or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: Attp:/www.archives.gov/fed-
eral register/
code of federal regulations/
ibr _locations.html.

(2) If requested by the Secretary, a
test publisher must explain why it be-
lieves that certain standards in the
1999 edition of the Standards for Edu-
cational and Psychological Testing were
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not applicable or were not feasible to
meet.

(d) The test must contain the pub-
lisher’s guidelines for retesting, includ-
ing time between test-taking, which
are accompanied by appropriate jus-
tification.

(e) The test must—

(1) Have two or more secure, parallel,
equated forms of the same test—either
traditional paper and pencil or com-
puter administered instruments—for
which forms are constructed prior to
administration to examinees; or

(2) Be an adaptive test that uses com-
puterized algorithms for selecting and
administering items in real time; how-
ever, for such an instrument, the size
of the item pool and the method of
item selection must ensure negligible
overlap in items across pre- and post-
testing. Scores associated with these
alternate administrations must be
equivalent in meaning.

(f) For a test that has been modified
for individuals with disabilities, the
test publisher must—

(1) Provide documentation that it fol-
lowed the guidelines provided in the
Testing Individuals With Disabilities
section of the 1999 edition of the Stand-
ards for Educational and Psychological
Testing;

(2) Provide documentation of the ap-
propriateness and feasibility of the
modifications relevant to test perform-
ance; and

(3)(i) Recommend educational func-
tioning levels based on the information
obtained from adult education students
who participated in the pilot or field
test and who have the disability for
which the test has been modified; and

(ii) Provide documentation of the
adequacy of the procedures used to
translate the performance of adult edu-
cation students with the disability for
whom the test has been modified to an
estimate of the examinees’ standing
with respect to the NRS educational
functioning levels.

(Authority: 29 U.S.C. 3292)

[78 FR 2315, Jan. 14, 2008, as amended at 81
FR 55552, Aug. 19, 2016]
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§462.14 How often and under what cir-
cumstances must a test be reviewed
by the Secretary?

(a) The Secretary’s determination
that a test is suitable for use in the
NRS is in effect for a period of seven
years from the date of the Secretary’s
written notification to the test pub-
lisher, unless otherwise indicated by
the Secretary. After that time, if the
test publisher wants the test to be used
in the NRS, the test must be reviewed
again by the Secretary so that the Sec-
retary can determine whether the test
continues to be suitable for use in the
NRS.

(b) If a test that the Secretary has
determined is suitable for use in the
NRS is substantially revised—for ex-
ample, by changing its mode of admin-
istration, administration procedures,
structure, number of items, content
specifications, item types, forms, sub-
tests, or number of hours between pre-
and post-testing—and the test pub-
lisher wants the test to continue to be
used in the NRS, the test publisher
must submit, as provided in
§462.11(j)(4), the substantially revised
test or version of the test to the Sec-
retary for review so that the Secretary
can determine whether the test con-
tinues to be suitable for use in the
NRS.

(Authority: 29 U.S.C. 3292)

[73 FR 2315, Jan. 14, 2008, as amended at 81
FR 55552, Aug. 19, 2016]

Subpart C [Reserved]

Subpart D—What Requirements
Must States and Local Eligible
Providers Follow When Meas-
uring Educational Gain?

§462.40 Must a State have an assess-
ment policy?

(a) A State must have a written as-
sessment policy that its local eligible
providers must follow in measuring
educational gain and reporting data in
the NRS.

(b) A State must submit its assess-
ment policy to the Secretary for review
and approval at the time it submits its
annual statistical report for the NRS.

(c) The State’s assessment policy
must—
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(1) Include a statement requiring
that local eligible providers measure
the educational gain of all students
who receive 12 hours or more of in-
struction in the State’s adult edu-
cation program with a test that the
Secretary has determined is suitable
for use in the NRS;

(2) Identify the pre- and post-tests
that the State requires eligible pro-
viders to use to measure the edu-
cational functioning level gain of ABE,
ASE, and ESL students;

(3)(i) Indicate when, in calendar days
or instructional hours, eligible pro-
viders must administer pre- and post-
tests to students;

(ii) Ensure that the time for admin-
istering the post-test is long enough
after the pre-test to allow the test to
measure educational functioning level
gains according to the test publisher’s
guidelines; and

(iii) Specify a standard for the per-
centage of students to be pre- and post-
tested.

(4) Specify the score ranges tied to
educational functioning levels for
placement and for reporting gains for
accountability;

(5) Identify the skill areas the State
intends to require local eligible pro-
viders to assess in order to measure
educational gain;

(6) Include the guidance the State
provides to local eligible providers on
testing and placement of an individual
with a disability or an individual who
is unable to be tested because of a dis-
ability;

(7) Describe the training require-
ments that staff must meet in order to
be qualified to administer and score
each test selected by the State to
measure the educational gains of stu-
dents;

(8) Identify the alternate form or
forms of each test that local eligible
providers must use for post-testing;

(9) Indicate whether local eligible
providers must use a locator test for
guidance on identifying the appro-
priate pre-test;

(10) Describe the State’s policy for
the initial placement of a student at
each NRS educational functioning
level using test scores;



§462.41

(11) Describe the State’s policy for
using the post-test for measuring edu-
cational gain and for advancing stu-
dents across educational functioning
levels;

(12) Describe the pre-service and in-
service staff training that the State or
local eligible providers will provide, in-
cluding training—

(i) For staff who either administer or
score each of the tests used to measure
educational gain;

(ii) For teachers and other local staff
involved in gathering, analyzing, com-
piling, and reporting data for the NRS;
and

(iii) That includes the following top-
ics:

(A) NRS policy, accountability poli-
cies, and the data collection process.

(B) Definitions of measures.

(C) Conducting assessments; and

(13) Identify the State or local agen-
cy responsible for providing pre- and
in-service training.

(Approved by the Office of Management and
Budget under control number 1830-0027)

(Authority: 29 U.S.C. 3292)

[73 FR 2315, Jan. 14, 2008, as amended at 81
FR 55552, Aug. 19, 2016]

§462.41 How must tests be adminis-
tered in order to accurately meas-
ure educational gain?

(a) General. A local eligible provider
must measure the educational gains of
students using only tests that the Sec-
retary has determined are suitable for
use in the NRS and that the State has
identified in its assessment policy.

(b) Pre-test. A local eligible provider
must—

(1) Administer a pre-test to measure
a student’s educational functioning
level at intake, or as soon as possible
thereafter;

(2) Administer the pre-test to stu-
dents at a uniform time, according to
the State’s assessment policy; and

(3) Administer pre-tests to students
in the skill areas identified in the
State’s assessment policy.

(c) Post-test. A local eligible provider
must—

(1) Administer a post-test to measure
a student’s educational functioning
level after a set time period or number
of instructional hours;
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(2) Administer the post-test to stu-
dents at a uniform time, according to
the State’s assessment policy;

(3)(1) Administer post-tests with a se-
cure, parallel, equated form of the
same test—either traditional paper and
pencil or computer-administered in-
struments—for which forms are con-
structed prior to administration to
examinees to pre-test and determine
the initial placement of students; or

(ii) Administer post-tests with an
adaptive test that uses computerized
algorithms for selecting and admin-
istering items in real time; however,
for such an instrument, the size of the
item pool and the method of item se-
lection must ensure negligible overlap
in items across pre- and post-testing;
and

(4) Administer post-tests to students
in the same skill areas as the pre-test.

(d) Other requirements. (1) A local eli-
gible provider must administer a test
using only staff who have been trained
to administer the test.

(2) A local eligible provider may use
the results of a test in the NRS only if
the test was administered in a manner
that is consistent with the State’s as-
sessment policy and the test pub-
lisher’s guidelines.

(Approved by the Office of Management and
Budget under control number 1830-0027)

(Authority: 29 U.S.C. 3292)

[73 FR 2315, Jan. 14, 2008, as amended at 81
FR 55553, Aug. 19, 2016]

§462.42 How are tests used to place
students at an NRS educational
functioning level?

(a) A local eligible provider must use
the results of the pre-test described in
§462.41(b) to initially place students at
the appropriate NRS educational func-
tioning level.

(b) A local eligible provider must use
the results of the post-test described in
§462.41(c)—

(1) To determine whether students
have completed one or more edu-
cational functioning levels or are pro-
gressing within the same level; and

(2) To place students at the appro-
priate NRS educational functioning
level.

(c)(1) States and local eligible pro-
viders are not required to use all of the
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skill areas described in the NRS edu-
cational functioning levels to place
students.

(2) States and local eligible providers
must test and report on the skill areas
most relevant to the students’ needs
and to the programs’ curriculum.

(d)(1) If a State’s assessment policy
requires a local eligible provider to
test a student in multiple skill areas
and the student will receive instruc-
tion in all of the skill areas, the local
eligible provider must place the stu-
dent in an educational functioning
level that is equivalent to the student’s
lowest test score for any of the skill
areas tested under §462.41(b) and (c).

(2) If a State’s assessment policy re-
quires a local eligible provider to test a
student in multiple skill areas, but the
student will receive instruction in
fewer than all of the skill areas, the
local eligible provider must place the
student in an educational functioning
level that is equivalent to the student’s
lowest test score for any of the skill
areas—

(i) Tested under §462.41(b) and (c);
and

(ii) In which the student will receive
instruction.

(Approved by the Office of Management and
Budget under control number 1830-0027)

(Authority: 29 U.S.C. 3292)

[73 FR 2315, Jan. 14, 2008, as amended at 81
FR 55553, Aug. 19, 2016]

§§462.43-462.44 [Reserved]

PART 463—ADULT EDUCATION AND
FAMILY LITERACY ACT

Subpart A—Adult Education General
Provisions

Sec.

463.1 What is the purpose of the Adult Edu-
cation and Family Literacy Act?

463.2 What regulations apply to the Adult
Education and Family Literacy Act pro-
grams?

463.3 What definitions apply to the Adult
Education and Family Literacy Act pro-
grams?

Subpart B [Reserved]
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Subpart C—How Does a State Make an
Award to Eligible Providers?

463.20 What is the process that the eligible
agency must follow in awarding grants
or contracts to eligible providers?

463.21 What processes must be in place to
determine the extent to which a local ap-
plication for grants or contracts to pro-
vide adult education and literacy serv-
ices is aligned with a local plan under
section 108 of WIOA?

463.22 What must be included in the eligible
provider’s application for a grant or con-
tract?

463.23 Who is eligible to apply for a grant or
contract for adult education and literacy
activities?

463.24 How can an eligible provider establish
that it has demonstrated effectiveness?

463.25 What are the requirements related to
local administrative cost limits?

463.26 What activities are considered local
administrative costs?

Subpart D—What Are Adult Education and
Literacy Activities?

463.30 What are adult education and lit-
eracy programs, activities, and services?

463.31 What is an English language acquisi-
tion program?

463.32 How does a program that is intended
to be an English language acquisition
program meet the requirement that the
program lead to attainment of a sec-
ondary school diploma or its recognized
equivalent and transition to postsec-
ondary education and training or leads
to employment?

463.33 What are integrated English literacy
and civics education services?

463.34 What are workforce preparation ac-
tivities?

463.35 What
training?

463.36 What are the required components of
an integrated education and training
program funded under title II?

463.37 How does a program providing inte-
grated education and training under title
II meet the requirement that the three
required components be ‘‘integrated’’?

463.38 How does a program providing inte-
grated education and training under title
II meet the requirement that an inte-
grated education and training program
be ‘‘for the purpose of educational and
career advancement’?

is integrated education and
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Subpart E [Reserved]

Subpart F—Programs for Corrections Edu-
cation and the Education of Other In-
stitutionalized Individuals?

463.60 What are programs for Corrections
Education and the Education of other In-
stitutionalized Individuals?

463.61 How does the eligible agency award
funds to eligible providers under the pro-
gram for Corrections Education and Edu-
cation of other Institutionalized Individ-
uals?

463.62 What is the priority for programs
that receive funding through programs
for Corrections Education and Education
of other Institutionalized Individuals?

463.63 How may funds under programs for
Corrections Education and Education of
other Institutionalized Individuals be
used to support transition to re-entry
initiatives and other post-release serv-
ices with the goal of reducing recidivism?

Subpart G—What Is the Integrated English
Literacy and Civics Education Program?

463.70 What is the Integrated English Lit-
eracy and Civics Education program?
463.71 How does the Secretary make an
award under the Integrated English Lit-

eracy and Civics Education program?

463.72 How does the eligible agency award
funds to eligible providers for the Inte-
grated English Literacy and Civics Edu-
cation program?

463.73 What are the requirements for eligi-
ble providers that receive funding
through the Integrated English Literacy
and Civics Education program?

463.74 How does an eligible provider that re-
ceives funds through the Integrated
English Literacy and Civics Education
program meet the requirement to use
funds for Integrated English Literacy
and Civics Education in combination
with integrated education and training
activities?

463.75 Who is eligible to receive education
services through the Integrated English
Literacy and Civics Education program?

Subpart H—Unified and Combined State
Plans Under Title | of the Workforce In-
novation and Opportunity Act

463.100 What are the purposes of the Unified
and Combined State Plans?

463.106 What are the general requirements
for the Unified State Plan?

463.110 What are the program-specific re-
quirements in the Unified State Plan for
the adult, dislocated worker, and youth
programs authorized under Workforce In-
novation and Opportunity Act title I?
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463.115 What are the program-specific re-
quirements in the Unified State Plan for
the Adult Education and Family Lit-
eracy Act program authorized under
Workforce Innovation and Opportunity
Act title II?

463.120 What are the program-specific re-
quirements in the Unified State Plan for
the Employment Service program au-
thorized under the Wagner-Peyser Act,
as amended by Workforce Innovation and
Opportunity Act title III?

463.125 What are the program-specific re-
quirements in the Unified State Plan for
the State Vocational Rehabilitation pro-
gram authorized under title I of the Re-
habilitation Act of 1973, as amended by
Workforce Innovation and Opportunity
Act title IV?

463.130 What is the development, submis-
sion, and approval process of the Unified
State Plan?

463.135 What are the requirements for modi-
fication of the Unified State Plan?

463.140 What are the general requirements
for submitting a Combined State Plan?

463.143 What is the development, submis-
sion, and approval process of the Com-
bined State Plan?

463.145 What are the requirements for modi-
fications of the Combined State Plan?

Subpart |I—Performance Accountability
Under Title | of the Workforce Innova-
tion and Opportunity Act

463.150 What definitions apply to Workforce
Innovation and Opportunity Act per-
formance accountability provisions?

463.155 What are the primary indicators of
performance under the Workforce Inno-
vation and Opportunity Act?

463.160 What information is
State performance reports?

463.166 May a State establish additional in-
dicators of performance?

463.170 How are State levels of performance
for primary indicators established?

463.175 What responsibility do States have
to use quarterly wage record information
for performance accountability?

463.180 When is a State subject to a finan-
cial sanction under the Workforce Inno-
vation and Opportunity Act?

463.185 When are sanctions applied for a
State’s failure to submit an annual per-
formance report?

463.190 When are sanctions applied for fail-
ure to achieve adjusted levels of perform-
ance?

463.195 What should States expect when a
sanction is applied to the Governor’s Re-
serve Allotment?

463.200 What other administrative actions
will be applied to States’ performance re-
quirements?

required for
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463.206 What performance indicators apply
to local areas and what information
must be included in local area perform-
ance reports?

463.210 How are local performance levels es-
tablished?

463.215 Under what circumstances are local
areas eligible for State Incentive Grants?

463.220 Under what circumstances may a
corrective action or sanction be applied
to local areas for poor performance?

463.225 Under what circumstances may local
areas appeal a reorganization plan?

463.230 What information is required for the
eligible training provider performance
reports?

463.235 What are the reporting requirements
for individual records for core Workforce
Innovation and Opportunity Act (WIOA)
title I programs; the Wagner-Peyser Act
Employment Service program, as amend-
ed by WIOA title III; and the Vocational
Rehabilitation program authorized under
title I of the Rehabilitation Act of 1973,
as amended by WIOA title IV?

463.240 What are the requirements for data
validation of State annual performance
reports?

Subpart J—Description of the One-Stop
Delivery System Under Title | of the
Workforce Innovation and Opportunity
Act

463.300 What is the one-stop delivery sys-
tem?

463.306 What is a comprehensive one-stop
center and what must be provided there?

463.310 What is an affiliated site and what
must be provided there?

463.315 Can a stand-alone Wagner-Peyser
Act Employment Service office be des-
ignated as an affiliated one-stop site?

463.320 Are there any requirements for net-
works of eligible one-stop partners or
specialized centers?

463.400 Who are the required one-stop part-
ners?

463.405 Is Temporary Assistance for Needy
Families a required one-stop partner?
463.410 What other entities may serve as

one-stop partners?

463.415 What entity serves as the one-stop
partner for a particular program in the
local area?

463.420 What are the roles and responsibil-
ities of the required one-stop partners?

463.426 What are the applicable career serv-
ices that must be provided through the
one-stop delivery system by required
one-stop partners?

463.430 What are career services?

463.435 What are the business services pro-
vided through the one-stop delivery sys-
tem, and how are they provided?

463.440 When may a fee be charged for the
business services in this subpart?
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463.500 What is the Memorandum of Under-
standing for the one-stop delivery system
and what must be included in the Memo-
randum of Understanding?

463.505 Is there a single Memorandum of Un-
derstanding for the local area, or must
there be different Memoranda of Under-
standing between the Local Workforce
Development Board and each partner?

463.510 How must the Memorandum of Un-
derstanding be negotiated?

463.600 Who may operate one-stop centers?

463.606 How is the one-stop operator se-
lected?

463.610 When is the sole-source selection of
one-stop operators appropriate, and how
is it conducted?

463.615 May an entity currently serving as
one-stop operator compete to be a one-
stop operator under the procurement re-
quirements of this subpart?

463.620 What is the one-stop operator’s role?

463.626 Can a one-stop operator also be a
service provider?

463.630 Can State merit staff still work in a
one-stop center where the operator is not
a governmental entity?

463.635 What is the compliance date of the
provisions of this subpart?

463.700 What are the one-stop infrastructure
costs?

463.706 What guidance must the Governor
issue regarding one-stop infrastructure
funding?

463.710 How are infrastructure costs funded?

463.715 How are one-stop infrastructure
costs funded in the local funding mecha-
nism?

463.720 What funds are used to pay for infra-
structure costs in the local one-stop in-
frastructure funding mechanism?

463.7256 What happens if consensus on infra-
structure funding is not reached at the
local level between the Local Workforce
Development Board, chief elected offi-
cials, and one-stop partners?

463.730 What is the State one-stop infra-
structure funding mechanism?

463.731 What are the steps to determine the
amount to be paid under the State one-
stop infrastructure funding mechanism?

463.735 How are infrastructure cost budgets
for the one-stop centers in a local area
determined in the State one-stop infra-
structure funding mechanism?

463.736 How does the Governor establish a
cost allocation methodology used to de-
termine the one-stop partner programs’
proportionate shares of infrastructure
costs under the State one-stop infra-
structure funding mechanism?

463.737 How are one-stop partner programs’
proportionate shares of infrastructure
costs determined under the State one-
stop infrastructure funding mechanism?

463.738 How are statewide caps on the con-
tributions for one-stop infrastructure
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funding determined in the State one-stop
infrastructure funding mechanism?

463.740 What funds are used to pay for infra-
structure costs in the State one-stop in-
frastructure funding mechanism?

463.745 What factors does the State Work-
force Development Board use to develop
the formula described in Workforce Inno-
vation and Opportunity Act, which is
used by the Governor to determine the
appropriate one-stop infrastructure
budget for each local area operating
under the State infrastructure funding

mechanism, if no reasonably
implementable locally negotiated budget
exists?

463.750 When and how can a one-stop part-
ner appeal a one-stop infrastructure
amount designated by the State under
the State infrastructure funding mecha-
nism?

463.755 What are the required elements re-
garding infrastructure funding that must
be included in the one-stop Memorandum
of Understanding?

463.760 How do omne-stop partners jointly
fund other shared costs under the Memo-
randum of Understanding?

463.800 How are one-stop centers and one-
stop delivery systems certified for effec-
tiveness, physical and programmatic ac-
cessibility, and continuous improve-
ment?

463.900 What is the common identifier to be
used by each one-stop delivery system?

Subpart K [Reserved]

AUTHORITY: 29 U.S.C. 102 and 103, unless
otherwise noted.

SOURCE: 81 FR 55553, Aug. 19, 2016, unless
otherwise noted.

Subpart A—Adult Education
General Provisions

§463.1 What is the purpose of the
Adult Education and Family Lit-
eracy Act?

The purpose of the Adult Education
and Family Literacy Act (AEFLA) is
to create a partnership among the Fed-
eral Government, States, and localities
to provide, on a voluntary basis, adult
education and literacy activities, in
order to—

(a) Assist adults to become literate
and obtain the knowledge and skills
necessary for employment and eco-
nomic self-sufficiency;

(b) Assist adults who are parents or
family members to obtain the edu-
cation and skills that—

20

34 CFR Ch. IV (7-1-21 Edition)

(1) Are necessary to becoming full
partners in the educational develop-
ment of their children; and

(2) Lead to sustainable improvements
in the economic opportunities for their
family;

(c) Assist adults in attaining a sec-
ondary school diploma or its recog-
nized equivalent and in the transition
to postsecondary education and train-
ing, through career pathways; and

(d) Assist immigrants and other indi-

viduals who are English language
learners in—

(1) Improving their—

(i) Reading, writing, speaking, and

comprehension skills in English; and
(ii) Mathematics skills; and
(2) Acquiring an understanding of the
American system of Government, indi-
vidual freedom, and the responsibilities
of citizenship.

(Authority: 29 U.S.C. 3271)

§463.2 What regulations apply to the
Adult Education and Family Lit-
eracy Act programs?

The following regulations apply to
the Adult Education and Family Lit-
eracy Act programs:

(a) The following Education Depart-
ment General Administrative Regula-
tions (EDGAR):

(1) 34 CFR part 75 (Direct Grant Pro-
grams), except that 34 CFR 75.720(b),
regarding the frequency of certain re-
ports, does not apply.

(2) 34 CFR part 76 (State-Adminis-
tered Programs), except that 34 CFR
76.101 (The general State application)
does not apply.

(3) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 81 (General Education
Provisions Act—Enforcement).

(6) 34 CFR part 82 (New Restrictions
on Lobbying).

(7) 34 CFR part 86 (Drug and Alcohol
Prevention).

(8) 2 CFR part 200 (Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards), as adopted at 2 CFR part 3474.

(b) The regulations in 34 CFR part
462.
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(c) The regulations in 34 CFR part
463.

§463.3 What definitions apply to the
Adult Education and Family Lit-
eracy Act programs?

Definitions in the Workforce Innovation
and Opportunity Act. The following
terms are defined in Sections 3, 134, 203,
and 225 of the Workforce Innovation
and Opportunity Act (29 U.S.C. 3102,
3174, 3272, and 3305):

Adult Education

Adult Education and Literacy Activities

Basic Skills Deficient

Career Pathway

Core Program

Core Program Provision

Correctional Institution

Criminal Offender

Customized Training

Eligible Agency

Eligible Individual

Eligible Provider

English Language Acquisition Program

English Language Learner

Essential Components of Reading

Family Literacy Activities

Governor

Individual with a Barrier to Employment

Individual with a Disability

Institution of Higher Education

Integrated Education and Training

Integrated English Literacy and Civics Edu-
cation

Literacy

Local Educational Agency

On-the-Job Training

Outlying Area

Postsecondary Educational Institution

State

Training Services

Workplace Adult Education and Literacy Ac-
tivities

Workforce Preparation Activities
Definitions in EDGAR. The following

terms are defined in 34 CFR 77.1:

Applicant
Application
Award

Budget
Budget Period
Contract
Department
ED

EDGAR
Fiscal Year
Grant
Grantee
Nonprofit
Private
Project
Project Period
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Public
Secretary
Subgrant
Subgrantee

Other Definitions. The following defi-
nitions also apply:

Act means the Workforce Innovation
and Opportunity Act, Public Law 113-
128.

Concurrent enrollment or co-enrollment
refers to enrollment by an eligible indi-
vidual in two or more of the six core
programs administered under the Act.

Digital literacy means the skills asso-
ciated with using technology to enable
users to find, evaluate, organize, cre-
ate, and communicate information.

Peer tutoring means an instructional
model that utilizes one institutional-
ized individual to assist in providing or
enhancing learning opportunities for
other institutionalized individuals. A
peer tutoring program must be struc-
tured and overseen by educators who
assist with training and supervising tu-
tors, setting educational goals, estab-
lishing an individualized plan of in-
struction, and monitoring progress.

Re-entry and post-release  services
means services provided to a formerly
incarcerated individual upon or shortly
after release from a correctional insti-
tution that are designed to promote
successful adjustment to the commu-
nity and prevent recidivism. Examples
include education, employment serv-
ices, substance abuse treatment, hous-
ing support, mental and physical
health care, and family reunification
services.

Title means title II of the Workforce
Innovation and Opportunity Act, the
Adult Education and Family Literacy
Act, Public Law 113-128.

Subpart B [Reserved]

Subpart C—How Does a State
Make an Award to Eligible
Providers?

§463.20 What is the process that the
eligible agency must follow in
awarding grants or contracts to eli-
gible providers?

(a) From grant funds made available
under section 222(a)(1) of the Act, each
eligible agency must award competi-
tive multiyear grants or contracts to
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eligible providers within the State or
outlying area to enable the eligible
providers to develop, implement, and
improve adult education and literacy
activities within the State or outlying
area.

(b) The eligible agency must require
that each eligible provider receiving a
grant or contract use the funding to es-
tablish or operate programs that pro-
vide adult education and literacy ac-
tivities, including programs that pro-
vide such activities concurrently.

(¢) In conducting the competitive
grant process, the eligible agency must
ensure that—

(1) All eligible providers have direct
and equitable access to apply and com-
pete for grants or contracts;

(2) The same grant or contract an-
nouncement and application processes
are used for all eligible providers in the
State or outlying area; and

(3) In awarding grants or contracts to
eligible providers for adult education
and literacy activities, funds shall not
be used for the purpose of supporting or
providing programs, services, or activi-
ties for individuals who are not eligible
individuals as defined in the Act, ex-
cept that such agency may use such
funds for such purpose if such pro-
grams, services, or activities are re-
lated to family literacy activities.
Prior to providing family literacy ac-
tivities for individuals who are not eli-
gible individuals, an eligible provider
shall attempt to coordinate with pro-
grams and services that do not receive
funding under this title.

(d) In awarding grants or contracts
for adult education and literacy activi-
ties to eligible providers, the eligible
agency must consider the following:

(1) The degree to which the eligible
provider would be responsive to—

(i) Regional needs as identified in the
local workforce development plan; and

(ii) Serving individuals in the com-
munity who were identified in such
plan as most in need of adult education
and literacy activities, including indi-
viduals who—

(A) Have low levels of literacy skills;
or

(B) Are English language learners;

(2) The ability of the eligible provider
to serve eligible individuals with dis-
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abilities, including eligible individuals
with learning disabilities;

(3) The past effectiveness of the eligi-
ble provider in improving the literacy
of eligible individuals, especially those
individuals who have low levels of lit-
eracy, and the degree to which those
improvements contribute to the eligi-
ble agency meeting its State-adjusted
levels of performance for the primary
indicators of performance described in
§677.155;

(4) The extent to which the eligible
provider demonstrates alignment be-
tween proposed activities and services
and the strategy and goals of the local
plan under section 108 of the Act, as
well as the activities and services of
the one-stop partners;

(5) Whether the eligible provider’s
program—

(i) Is of sufficient intensity and qual-
ity, and based on the most rigorous re-
search available so that participants
achieve substantial learning gains; and

(ii) Uses instructional practices that
include the essential components of
reading instruction;

(6) Whether the eligible provider’s ac-
tivities, including whether reading,
writing, speaking, mathematics, and
English language acquisition instruc-
tion delivered by the eligible provider,
are based on the best practices derived
from the most rigorous research avail-
able, including scientifically valid re-
search and effective educational prac-
tice;

(7) Whether the eligible provider’s ac-
tivities effectively use technology,
services and delivery systems, includ-
ing distance education, in a manner
sufficient to increase the amount and
quality of learning, and how such tech-
nology, services, and systems lead to
improved performance;

(8) Whether the eligible provider’s ac-
tivities provide learning in context, in-
cluding through integrated education
and training, so that an individual ac-
quires the skills needed to transition
to and complete postsecondary edu-
cation and training programs, obtain
and advance in employment leading to
economic self-sufficiency, and to exer-
cise the rights and responsibilities of
citizenship;

(9) Whether the eligible provider’s ac-
tivities are delivered by instructors,
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counselors, and administrators who
meet any minimum qualifications es-
tablished by the State, where applica-
ble, and who have access to high-qual-
ity professional development, including
through electronic means;

(10) Whether the eligible provider co-
ordinates with other available edu-
cation, training, and social service re-
sources in the community, such as by
establishing strong links with elemen-
tary schools and secondary schools,
postsecondary educational institu-
tions, institutions of higher education,
Local WDBs, one-stop centers, job
training programs, and social service
agencies, business, industry, labor or-
ganizations, community-based organi-
zations, nonprofit organizations, and
intermediaries, in the development of
career pathways;

(11) Whether the eligible provider’s
activities offer the flexible schedules
and coordination with Federal, State,
and local support services (such as
child care, transportation, mental
health services, and career planning)
that are necessary to enable individ-
uals, including individuals with dis-
abilities or other special needs, to at-
tend and complete programs;

(12) Whether the eligible provider
maintains a high-quality information
management system that has the ca-
pacity to report measurable partici-
pant outcomes (consistent with section
§666.100) and to monitor program per-
formance; and

(13) Whether the local area in which
the eligible provider is located has a
demonstrated need for additional
English language acquisition programs
and civics education programs.

(Authority: 29 U.S.C. 3321)

§463.21 What processes must be in
place to determine the extent to
which a local application for grants
or contracts to provide adult edu-
cation and literacy services is
aligned with a local plan under sec-
tion 108 of WIOA?

(a) An eligible agency must establish,
within its grant or contract competi-
tion, a process that provides for the
submission of all applications for funds
under AEFLA to the appropriate Local
Boards.

(b) The process must include—
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(1) Submission of the applications to
the appropriate Local Board for its re-
view for consistency with the local
plan within the appropriate timeframe;
and

(2) An opportunity for the local board
to make recommendations to the eligi-
ble agency to promote alignment with
the local plan.

(c) The eligible agency must consider
the results of the review by the Local
Board in determining the extent to
which the application addresses the re-
quired considerations in §463.20.

(Authority: 29 U.S.C. 3122(d)(11), 3321(e), 3322)

§463.22 What must be included in the
eligible provider’s application for a
grant or contract?

(a) Each eligible provider seeking a
grant or contract must submit an ap-
plication to the eligible agency con-
taining the information and assurances
listed below, as well as any additional
information required by the eligible
agency, including:

(1) A description of how funds award-
ed under this title will be spent con-
sistent with the requirements of title
II of AEFLA;

(2) A description of any cooperative
arrangements the eligible provider has
with other agencies, institutions, or or-
ganizations for the delivery of adult
education and literacy activities;

(3) A description of how the eligible
provider will provide services in align-
ment with the local workforce develop-
ment plan, including how such provider
will promote concurrent enrollment in
programs and activities under title I,
as appropriate;

(4) A description of how the eligible
provider will meet the State-adjusted
levels of performance for the primary
indicators of performance identified in
the State’s Unified or Combined State
Plan, including how such provider will
collect data to report on such perform-
ance indicators;

(5) A description of how the eligible
provider will fulfill, as appropriate, re-
quired one-stop partner responsibilities
to—

(i) Provide access through the one-
stop delivery system to adult edu-
cation and literacy activities;

(ii) Use a portion of the funds made
available under the Act to maintain
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the one-stop delivery system, including
payment of the infrastructure costs for
the one-stop centers, in accordance
with the methods agreed upon by the
Local Board and described in the
memorandum of understanding or the
determination of the Governor regard-
ing State one-stop infrastructure fund-
1ng;

(iii) Enter into a local memorandum
of understanding with the Local Board,
relating to the operations of the one-
stop system;

(iv) Participate in the operation of
the one-stop system consistent with
the terms of the memorandum of un-
derstanding, and the requirements of
the Act; and

(v) Provide representation to the
State board;

(6) A description of how the eligible
provider will provide services in a man-
ner that meets the needs of eligible in-
dividuals;

(7) Information that addresses the 13
considerations listed in §463.20; and

(8) Documentation of the activities
required by §463.21(b).

(b) [Reserved]

(Authority: 29 U.S.C. 3322)

§463.23 Who is eligible to apply for a
grant or contract for adult edu-
cation and literacy activities?

An organization that has dem-
onstrated effectiveness in providing
adult education and literacy activities
is eligible to apply for a grant or con-
tract. These organizations may in-
clude, but are not limited to:

(a) A local educational agency;

(b) A community-based organization
or faith-based organization;

(c) A volunteer literacy organization;

(d) An institution of higher edu-
cation;

(e) A public or private nonprofit
agency;

(f) A library;

(g) A public housing authority;

(h) A nonprofit institution that is not
described in any of paragraphs (a)
through (g) of this section and has the
ability to provide adult education and
literacy activities to eligible individ-
uals;

(i) A consortium or coalition of the
agencies, organizations, institutions,
libraries, or authorities described in
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any of paragraphs (a) through (h) of
this section; and

(j)) A partnership between an em-
ployer and an entity described in any
of paragraphs (a) through (i) of this
section.

(Authority: 29 U.S.C. 3272(5))

§463.24 How must an eligible provider
establish that it has demonstrated
effectiveness?

(a) For the purposes of this section,
an eligible provider must demonstrate
past effectiveness by providing per-
formance data on its record of improv-
ing the skills of eligible individuals,
particularly eligible individuals who
have low levels of literacy, in the con-
tent domains of reading, writing,
mathematics, English language acqui-
sition, and other subject areas relevant
to the services contained in the State’s
application for funds. An eligible pro-
vider must also provide information re-
garding its outcomes for participants
related to employment, attainment of
secondary school diploma or its recog-
nized equivalent, and transition to
postsecondary education and training.

(b) There are two ways in which an
eligible provider may meet the require-
ments in paragraph (a) of this section:

(1) An eligible provider that has been
funded under title II of the Act must
provide performance data required
under section 116 to demonstrate past
effectiveness.

(2) An eligible provider that has not
been previously funded under title II of
the Act must provide performance data
to demonstrate its past effectiveness in
serving basic skills deficient eligible
individuals, including evidence of its
success in achieving outcomes listed in
paragraph (a) of this section.

(Authority: 29 U.S.C. 3272(5))

§463.25 What are the requirements re-
lated to local administrative cost
limits?

Not more than five percent of a local
grant to an eligible provider can be ex-
pended to administer a grant or con-
tract under title II. In cases where five
percent is too restrictive to allow for
administrative activities, the eligible
agency may increase the amount that
can be spent on local administration.
In such cases, the eligible provider
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must negotiate with the eligible agen-
cy to determine an adequate level of
funds to be used for non-instructional
purposes.

(Authority: 29 U.S.C. 3323)

§463.26 What activities are considered
local administrative costs?

An eligible provider receiving a grant
or contract under this part may con-
sider costs incurred in connection with
the following activities to be adminis-
trative costs:

(a) Planning;

(b) Administration, including car-
rying out performance accountability
requirements;

(c) Professional development;

(d) Providing adult education and lit-
eracy services in alignment with local
workforce plans, including promoting
co-enrollment in programs and activi-
ties under title I, as appropriate; and

(e) Carrying out the one-stop partner
responsibilities described in §678.420,
including contributing to the infra-
structure costs of the one-stop delivery
system.

(Authority: 29 U.S.C. 3323, 3322, 3151)

Subpart D—What Are Adult
Education and Literacy Activities?

§463.30 What are adult education and
literacy programs, activities, and
services?

The term ‘‘adult education and lit-
eracy activities’ means programs, ac-
tivities, and services that include:

(a) Adult education,

(b) Literacy,

(c) Workplace adult education and
literacy activities,

(d) Family literacy activities,

(e) English language acquisition ac-
tivities,

(f) Integrated English literacy and
civics education,

(g) Workforce preparation activities,
or

(h) Integrated education and train-
ing.

(Authority: 29 U.S.C. 3272(2))
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§463.31 What is an English language
acquisition program?

The term ‘‘English language acquisi-
tion program’ means a program of in-
struction—

(a) That is designed to help eligible
individuals who are English language
learners achieve competence in read-
ing, writing, speaking, and comprehen-
sion of the English language; and

(b) That leads to—

(1) Attainment of a secondary school
diploma or its recognized equivalent;
and

(2) Transition to postsecondary edu-
cation and training; or

(3) Employment.

(Authority: 29 U.S.C. 3272(6))

§463.32 How does a program that is
intended to be an English language
acquisition program meet the re-
quirement that the program leads
to attainment of a secondary school
diploma or its recognized equiva-
lent and transition to postsec-
ondary education and training or
leads to employment?

To meet the requirement in §463.31(b)
a program of instruction must:

(a) Have implemented State adult
education content standards that are
aligned with State-adopted challenging
academic content standards, as adopt-
ed under the Elementary and Sec-
ondary Education Act of 1965, as
amended (ESEA) as described in the
State’s Unified or Combined State Plan
and as evidenced by the use of a State
or local curriculum, lesson plans, or in-
structional materials that are aligned
with the State adult education content
standards; or

(b) Offer educational and career
counseling services that assist an eligi-
ble individual to transition to postsec-
ondary education or employment; or

(c) Be part of a career pathway.

(Authority: 29 U.S.C. 3112(b)(2)(D)(ii), 3272)

§463.33 What are integrated English
literacy and civies education serv-
ices?

(a) Integrated English literacy and
civics education services are education
services provided to English language
learners who are adults, including pro-
fessionals with degrees or credentials
in their native countries, that enable
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such adults to achieve competency in
the English language and acquire the
basic and more advanced skills needed
to function effectively as parents,
workers, and citizens in the TUnited
States.

(b) Integrated English literacy and
civics education services must include
instruction in literacy and English lan-
guage acquisition and instruction on
the rights and responsibilities of citi-
zenship and civic participation and
may include workforce training.

(Authority: 29 U.S.C. 3272(12))

§463.34 What are workforce prepara-
tion activities?

Workforce preparation activities in-
clude activities, programs, or services
designed to help an individual acquire
a combination of basic academic skills,
critical thinking skills, digital literacy
skills, and self-management skills, in-
cluding competencies in:

(a) Utilizing resources;

(b) Using information;

(c) Working with others;

(d) Understanding systems;

(e) Skills necessary for successful
transition into and completion of post-
secondary education or training, or
employment; and

(f) Other employability skills that in-
crease an individual’s preparation for
the workforce.

(Authority: 29 U.S.C. 3272(17); P.L. 111-340)

§463.35 What is integrated education
and training?

The term ‘‘integrated education and
training’’ refers to a service approach
that provides adult education and lit-
eracy activities concurrently and con-
textually with workforce preparation
activities and workforce training for a
specific occupation or occupational
cluster for the purpose of educational
and career advancement.

(Authority: 29 U.S.C. 3272(11))

§463.36 What are the required compo-
nents of an integrated education
and training program funded under
title II?

An integrated education and training
program must include three compo-
nents:
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(a) Adult education and literacy ac-
tivities as described in §463.30.

(b) Workforce preparation activities
as described in §463.34.

(c) Workforce training for a specific
occupation or occupational cluster
which can be any one of the training
services defined in section 134(c)(3)(D)
of the Act.

(Authority: 29 U.S.C. 3272, 3174)

§463.37 How does a program pro-
viding integrated education and
training under title II meet the re-
quirement that the three required
components be “integrated”?

In order to meet the requirement
that the adult education and literacy
activities, workforce preparation ac-
tivities, and workforce training be in-
tegrated, services must be provided
concurrently and contextually such
that—

(a) Within the overall scope of a par-
ticular integrated education and train-
ing program, the adult education and
literacy activities, workforce prepara-
tion activities, and workforce training:

(1) Are each of sufficient intensity
and quality, and based on the most rig-
orous research available, particularly
with respect to improving reading,
writing, mathematics, and English pro-
ficiency of eligible individuals;

(2) Occur simultaneously; and

(3) Use occupationally relevant in-
structional materials.

(b) The integrated education and
training program has a single set of
learning objectives that identifies spe-
cific adult education content, work-
force preparation activities, and work-
force training competencies, and the
program activities are organized to
function cooperatively.

(Authority: 29 U.S.C. 3272)

§463.38 How does a program pro-
viding integrated education and
training under title II meet the re-
quirement that the integrated edu-
cation and training program be “for
the purpose of educational and ca-
reer advancement”?

A provider meets the requirement
that the integrated education and
training program provided is for the
purpose of educational and career ad-
vancement if:
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(a) The adult education component of
the program is aligned with the State’s
content standards for adult education
as described in the State’s Unified or
Combined State Plan; and

(b) The integrated education and
training program is part of a career
pathway.

(Authority: 29 U.S.C. 3272, 3112)
Subpart E [Reserved]

Subpart F—What are Programs for
Corrections Education and
the Education of Other Institu-
tionalized Individuals?

§463.60 What are programs for Correc-
tions Education and the Education
of other Institutionalized Individ-
uals?

(a) Authorized under section 225 of
the Act, programs for corrections edu-
cation and the education of other insti-
tutionalized individuals require each
eligible agency to carry out corrections
education and education for other in-
stitutionalized individuals using funds
provided under section 222 of the Act.

(b) The funds described in paragraph
(a) of this section must be used for the
cost of educational programs for crimi-
nal offenders in correctional institu-
tions and other institutionalized indi-
viduals, including academic programs
for—

(1) Adult education and literacy ac-
tivities;

(2) Special education, as determined
by the eligible agency;

(3) Secondary school credit;

(4) Integrated education and training;

(5) Career pathways;

(6) Concurrent enrollment;

(7) Peer tutoring; and

(8) Transition to re-entry initiatives
and other post-release-services with
the goal of reducing recidivism.

(Authority: 29 U.S.C. 3302, 3305)

§463.61 How does the eligible agency
award funds to eligible providers
under the program for Corrections
Education and Education of other
Institutionalized Individuals?

(a) States may award up to 20 percent
of the 82.5 percent of the funds made
available by the Secretary for local

27

§463.63

grants and contracts under section 231
of the Act for programs for corrections
education and the education of other
institutionalized individuals.

(b) The State must make awards to
eligible providers in accordance with
subpart C.

(Authority: 29 U.S.C. 3302, 3321)

§463.62 What is the priority for pro-
grams that receive funding through
programs for Corrections Edu-
cation and Education of other Insti-
tutionalized Individuals?

Each eligible agency using funds pro-
vided under Programs for Corrections
Education and Education of Other In-
stitutionalized Individuals to carry out
a program for criminal offenders with-
in a correctional institution must give
priority to programs serving individ-
uals who are likely to leave the correc-
tional institution within five years of
participation in the program.

(Authority: 29 U.S.C. 3305)

§463.63 How may funds under pro-
grams for Corrections Education
and Education of other Institu-
tionalized Individuals be used to
support transition to re-entry ini-
tiatives and other post-release serv-
ices with the goal of reducing re-
cidivism?

Funds under Programs for Correc-
tions Education and the Education of
Other Institutionalized Individuals
may be used to support educational
programs for transition to re-entry ini-
tiatives and other post-release services
with the goal of reducing recidivism.
Such use of funds may include edu-
cational counseling or case work to
support incarcerated individuals’ tran-
sition to re-entry and other post-re-
lease services. Examples include assist-
ing incarcerated individuals to develop
plans for post-release education pro-
gram participation, assisting students
in identifying and applying for partici-
pation in post-release programs, and
performing direct outreach to commu-
nity-based program providers on behalf
of re-entering students. Such funds
may not be used for costs for participa-
tion in post-release programs or serv-
ices.

(Authority: 29 U.S.C. 3305)
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Subpart G—What Is the Integrated
English Literacy and Civics
Education Program?

§463.70 What is the Integrated English
Literacy and Civics Education pro-
gram?

(a) The Integrated English Literacy
and Civics Education program refers to
the use of funds provided under section
243 of the Act for education services for
English language learners who are
adults, including professionals with de-
grees and credentials in their native
countries.

(b) The Integrated English Literacy
and Civics Education program delivers
educational services as described in
§463.33.

(c) Such educational services must be
delivered in combination with inte-
grated education and training activi-
ties as described in §463.36.

(Authority: 29 U.S.C. 3272, 3333)

§463.71 How does the Secretary make
an award under the Integrated
English Literacy and Civies Edu-
cation program?

(a) The Secretary awards grants
under the Integrated English Literacy
and Civics Education program to
States that have an approved Unified
State Plan in accordance with §463.90
through §463.145, or an approved Com-
bined State Plan in accordance with
§463.90 through §463.145.

(b) The Secretary allocates funds to
States following the formula described
in section 243(b) of the Act.

(1) Sixty-five percent is allocated on
the basis of a State’s need for inte-
grated English literacy and civics edu-
cation, as determined by calculating
each State’s share of a 10-year average
of the data of the Office of Immigra-
tion Statistics of the Department of
Homeland Security for immigrants ad-
mitted for legal permanent residence
for the 10 most recent years; and

(2) Thirty-five percent is allocated on
the basis of whether the State experi-
enced growth, as measured by the aver-
age of the three most recent years for
which the data of the Office of Immi-
gration Statistics of the Department of
Homeland Security for immigrants ad-
mitted for legal permanent residence
are available.
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(3) No State receives an allotment
less than $60,000.

(Authority: 29 U.S.C. 3333)

§463.72 How does the eligible agency
award funds to eligible providers
for the Integrated English Literacy
and Civics Education program?

States must award funds for the Inte-
grated English Literacy and Civics
Education program to eligible pro-
viders in accordance with subpart C.

(Authority: 29 U.S.C. 3321)

§463.73 What are the requirements for
eligible providers that receive fund-
ing through the Integrated English
Literacy and Civics Education pro-
gram?

Eligible providers receiving funds
through the Integrated English Lit-
eracy and Civics Education program
must provide services that—

(a) Include instruction in literacy
and English language acquisition and
instruction on the rights and respon-
sibilities of citizenship and civic par-
ticipation; and

(b) Are designed to:

(1) Prepare adults who are English
language learners for, and place such
adults in, unsubsidized employment in
in-demand industries and occupations
that lead to economic self-sufficiency;
and

(2) Integrate with the local workforce
development system and its functions
to carry out the activities of the pro-
gram.

(Authority: 29 U.S.C. 3272, 3333)

§463.74 How does an eligible provider
that receives funds through the In-
tegrated English Literacy and
Civics Education program meet the
requirement to use funds for Inte-
grated English Literacy and Civics
Education in combination with in-
tegrated education and training ac-
tivities?

An eligible provider that receives
funds through the Integrated English
Literacy and Civics Education program
may meet the requirement to use funds
for integrated English literacy and
civics education in combination with
integrated education and training ac-
tivities by:
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(a) Co-enrolling participants in inte-
grated education and training as de-
scribed in subpart D of this part that is
provided within the local or regional
workforce development area from
sources other than section 243 of the
Act; or

(b) Using funds provided under sec-
tion 243 of the Act to support inte-
grated education and training activi-
ties as described in subpart D of this
part.

(Authority: 29 U.S.C. 3333, 3121, 3122, 3123)

§463.75 Who is eligible to receive edu-
cation services through the Inte-
grated English Literacy and Civics
Education program?

Individuals who otherwise meet the
definition of ‘‘eligible individual” and
are English language learners, includ-
ing professionals with degrees and cre-
dentials obtained in their native coun-
tries, may receive Integrated English
Literacy and Civics Education services.

(Authority: 29 U.S.C. 3272)

Subpart H—Unified and Combined
State Plans Under Title | of the
Workforce Innovation and
Opportunity Act

AUTHORITY: Secs. 102, 103, and 503, Pub. L.
113-128, 128 Stat. 1425 (Jul. 22, 2014).

SOURCE: 81 FR 56046, Aug. 19, 2016, unless
otherwise noted.

§463.100 What are the purposes of the
Unified and Combined State Plans?

(a) The Unified and Combined State
Plans provide the framework for States
to outline a strategic vision of, and
goals for, how their workforce develop-
ment systems will achieve the purposes
of the Workforce Innovation and Op-
portunity Act (WIOA).

(b) The Unified and Combined State
Plans serve as 4-year action plans to
develop, align, and integrate the
State’s systems and provide a platform
to achieve the State’s vision and stra-
tegic and operational goals. A Unified
or Combined State Plan is intended to:

(1) Align, in strategic coordination,
the six core programs required in the
Unified State Plan pursuant to
§463.105(b), and additional Combined
State Plan partner programs that may
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be part of the Combined State Plan
pursuant to §463.140;

(2) Direct investments in economic,
education, and workforce training pro-
grams to focus on providing relevant
education and training to ensure that
individuals, including youth and indi-
viduals with barriers to employment,
have the skills to compete in the job
market and that employers have a
ready supply of skilled workers;

(3) Apply strategies for job-driven
training comnsistently across Federal
programs; and

(4) Enable economic, education, and
workforce partners to build a skilled
workforce through innovation in, and
alignment of, employment, training,
and education programs.

§463.105 What are the general require-
ments for the Unified State Plan?

(a) The Unified State Plan must be
submitted in accordance with §463.130
and WIOA sec. 102(c), as explained in
joint planning guidelines issued by the
Secretaries of Labor and Education.

(b) The Governor of each State must
submit, at a minimum, in accordance
with §463.130, a Unified State Plan to
the Secretary of Labor to be eligible to
receive funding for the workforce de-
velopment system’s six core programs:

(1) The adult, dislocated worker, and
youth programs authorized under sub-
title B of title I of WIOA and adminis-
tered by the U.S. Department of Labor
(DOLy);

(2) The Adult Education and Family
Literacy Act (AEFLA) program au-
thorized under title IT of WIOA and ad-
ministered by the U.S. Department of
Education (ED);

(3) The Employment Service program
authorized under the Wagner-Peyser
Act of 1933, as amended by WIOA title
IIT and administered by DOL; and

(4) The Vocational Rehabilitation
program authorized under title I of the
Rehabilitation Act of 1973, as amended
by title IV of WIOA and administered
by ED.

(c) The Unified State Plan must out-
line the State’s 4-year strategy for the
core programs described in paragraph
(b) of this section and meet the re-
quirements of sec. 102(b) of WIOA, as
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explained in the joint planning guide-
lines issued by the Secretaries of Labor
and Education.

(d) The Unified State Plan must in-
clude strategic and operational plan-
ning elements to facilitate the develop-
ment of an aligned, coordinated, and
comprehensive workforce development
system. The Unified State Plan must
include:

(1) Strategic planning elements that
describe the State’s strategic vision
and goals for preparing an educated
and skilled workforce under sec.
102(b)(1) of WIOA. The strategic plan-
ning elements must be informed by and
include an analysis of the State’s eco-
nomic conditions and employer and
workforce needs, including education
and skill needs.

(2) Strategies for aligning the core
programs and Combined State Plan
partner programs as described in
§463.140(d), as well as other resources
available to the State, to achieve the
strategic vision and goals in accord-
ance with sec. 102(b)(1)(E) of WIOA.

(3) Operational planning elements in
accordance with sec. 102(b)(2) of WIOA
that support the strategies for aligning
the core programs and other resources
available to the State to achieve the
State’s vision and goals and a descrip-
tion of how the State Workforce Devel-
opment Board (WDB) will implement
its functions, in accordance with sec.
101(d) of WIOA. Operational planning
elements must include:

(i) A description of how the State
strategy will be implemented by each
core program’s lead State agency;

(i1) State operating systems, includ-
ing data systems, and policies that will
support the implementation of the
State’s strategy identified in para-
graph (d)(1) of this section;

(iii) Program-specific requirements
for the core programs required by
WIOA sec. 102(b)(2)(D);

(iv) Assurances required by sec.
102(b)(2)(E) of WIOA, including an as-
surance that the lead State agencies
responsible for the administration of
the core programs reviewed and com-
mented on the appropriate operational
planning of the Unified State Plan and
approved the elements as serving the
needs of the population served by such
programs, and other assurances deemed
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necessary by the Secretaries of Labor
and Education under sec. 102(b)(2)(E)(X)
of WIOA;

(v) A description of joint planning
and coordination across core programs,
required one-stop partner programs,
and other programs and activities in
the Unified State Plan; and

(vi) Any additional operational plan-
ning requirements imposed by the Sec-
retary of Labor or the Secretary of
Education under sec. 102(b)(2)(C)(viii)
of WIOA.

(e) All of the requirements in this
subpart that apply to States also apply
to outlying areas.

§463.110 What are the program-spe-
cific requirements in the Unified
State Plan for the adult, dislocated
worker, and youth programs au-
thorized under Workforce Innova-
tion and Opportunity Act title I?

The program-specific requirements
for the adult, dislocated worker, and
youth programs that must be included
in the Unified State Plan are described
in sec. 102(b)(2)(D) of WIOA. Additional
planning requirements may be ex-
plained in joint planning guidelines
issued by the Secretaries of Labor and
Education.

§463.115 What are the program-spe-
cific requirements in the Unified
State Plan for the Adult Education
and Family Literacy Act program
authorized under Workforce Inno-
vation and Opportunity Act title II?

The program-specific requirements
for the AEFLA program in title II that
must be included in the Unified State
Plan are described in secs. 102(b)(2)(C)
and 102(b)(2)(D)(ii) of WIOA.

(a) With regard to the description re-
quired in sec. 102(b)(2)(D)(ii)(I) of WIOA
pertaining to content standards, the
Unified State Plan must describe how
the eligible agency will, by July 1, 2016,
align its content standards for adult
education with State-adopted chal-
lenging academic content standards
under the Elementary and Secondary
Education Act of 1965, as amended.

(b) With regard to the description re-
quired in sec. 102(b)(2)(C)(iv) of WIOA
pertaining to the methods and factors
the State will use to distribute funds
under the core programs, for title II of
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WIOA, the Unified State Plan must in-
clude—

(1) How the eligible agency will
award multi-year grants on a competi-
tive basis to eligible providers in the
State; and

(2) How the eligible agency will pro-
vide direct and equitable access to
funds using the same grant or contract
announcement and application proce-
dure.

§463.120 What are the program-spe-
cific requirements in the Unified
State Plan for the Employment
Service program authorized under
the Wagner-Peyser Act, as amended
by Workforce Innovation and Op-
portunity Act title ITI?

The Employment Service program
authorized under the Wagner-Peyser
Act of 1933, as amended by WIOA title
III, is subject to requirements in sec.
102(b) of WIOA, including any addi-
tional requirements imposed by the
Secretary of Labor under secs.
102(b)(2)(C)(viii) and 102(b)(2)(D)(iv) of
WIOA, as explained in joint planning
guidelines issued by the Secretaries of
Labor and Education.

§463.125 What are the program-spe-
cific requirements in the Unified
State Plan for the State Vocational
Rehabilitation program authorized
under title I of the Rehabilitation
Act of 1973, as amended by Work-
force Innovation and Opportunity
Act title IV?

The program specific-requirements
for the vocational rehabilitation serv-
ices portion of the Unified or Combined
State Plan are set forth in sec. 101(a) of
the Rehabilitation Act of 1973, as
amended. All submission requirements
for the vocational rehabilitation serv-
ices portion of the Unified or Combined
State Plan are in addition to the joint-
ly developed strategic and operational
content requirements prescribed by
sec. 102(b) of WIOA.

§463.130 What is the development,
submission, and approval process of
the Unified State Plan?

(a) The Unified State Plan described
in §463.1056 must be submitted in ac-
cordance with WIOA sec. 102(c), as ex-
plained in joint planning guidelines
issued jointly by the Secretaries of
Labor and Education.
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(b) A State must submit its Unified
State Plan to the Secretary of Labor
pursuant to a process identified by the
Secretary.

(1) The initial Unified State Plan
must be submitted no later than 120
days prior to the commencement of the
second full program year of WIOA.

(2) Subsequent Unified State Plans
must be submitted no later than 120
days prior to the end of the 4-year pe-
riod covered by a preceding Unified
State Plan.

(3) For purposes of paragraph (b) of
this section, ‘‘program year’” means
July 1 through June 30 of any year.

(c) The Unified State Plan must be
developed with the assistance of the
State WDB, as required by 20 CFR
679.130(a) and WIOA sec. 101(d), and
must be developed in coordination with
administrators with optimum policy-
making authority for the core pro-
grams and required one-stop partners.

(d) The State must provide an oppor-
tunity for public comment on and
input into the development of the Uni-
fied State Plan prior to its submission.

(1) The opportunity for public com-
ment must include an opportunity for
comment by representatives of Local
WDBs and chief elected officials, busi-
nesses, representatives of labor organi-
zations, community-based organiza-
tions, adult education providers, insti-
tutions of higher education, other
stakeholders with an interest in the
services provided by the six core pro-
grams, and the general public, includ-
ing individuals with disabilities.

(2) Consistent with the ‘‘Sunshine
Provision” of WIOA in sec. 101(g), the
State WDB must make information re-
garding the Unified State Plan avail-
able to the public through electronic
means and regularly occurring open
meetings in accordance with State law.
The Unified State Plan must describe
the State’s process and timeline for en-
suring a meaningful opportunity for
public comment.

(e) Upon receipt of the Unified State
Plan from the State, the Secretary of
Labor will ensure that the entire Uni-
fied State Plan is submitted to the Sec-
retary of Education pursuant to a proc-
ess developed by the Secretaries.

(f) The Unified State Plan is subject
to the approval of both the Secretary
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of Labor and the Secretary of Edu-
cation.

(g) Before the Secretaries of Labor
and Education approve the Unified
State Plan, the vocational rehabilita-
tion services portion of the Unified
State Plan described in WIOA sec.
102(b)(2)(D)(iii) must be approved by
the Commissioner of the Rehabilita-
tion Services Administration.

(h) The Secretaries of Labor and Edu-
cation will review and approve the Uni-
fied State Plan within 90 days of re-
ceipt by the Secretary of Labor, unless
the Secretary of Labor or the Sec-
retary of Education determines in writ-
ing within that period that:

(1) The plan is inconsistent with a
core program’s requirements;

(2) The Unified State Plan is incon-
sistent with any requirement of sec. 102
of WIOA; or

(3) The plan is incomplete or other-
wise insufficient to determine whether
it is consistent with a core program’s
requirements or other requirements of
WIOA.

(i) If neither the Secretary of Labor
nor the Secretary of Education makes
the written determination described in
paragraph (h) of this section within 90
days of the receipt by the Secretaries,
the Unified State Plan will be consid-
ered approved.

§463.135 What are the requirements
for modification of the Unified
State Plan?

(a) In addition to the required modi-
fication review set forth in paragraph
(b) of this section, a Governor may sub-
mit a modification of its Unified State
Plan at any time during the 4-year pe-
riod of the plan.

(b) Modifications are required, at a
minimum:

(1) At the end of the first 2-year pe-
riod of any 4-year State Plan, wherein
the State WDB must review the Unified
State Plan, and the Governor must
submit modifications to the plan to re-
flect changes in labor market and eco-
nomic conditions or other factors af-
fecting the implementation of the Uni-
fied State Plan;

(2) When changes in Federal or State
law or policy substantially affect the
strategies, goals, and priorities upon
which the Unified State Plan is based;
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(3) When there are changes in the
statewide vision, strategies, policies,
State negotiated levels of performance
as described in §463.170(b), the method-
ology used to determine local alloca-
tion of funds, reorganizations that
change the working relationship with
system employees, changes in organi-
zational responsibilities, changes to
the membership structure of the State
WDB or alternative entity, and similar
substantial changes to the State’s
workforce development system.

(c) Modifications to the Unified State
Plan are subject to the same public re-
view and comment requirements in
§463.130(d) that apply to the develop-
ment of the original Unified State
Plan.

(d) Unified State Plan modifications
must be approved by the Secretaries of
Labor and Education, based on the ap-
proval standards applicable to the
original TUnified State Plan under
§463.130. This approval must come after
the approval of the Commissioner of
the Rehabilitation Services Adminis-
tration for modification of any portion
of the ©plan described in sec.
102(b)(2)(D)(iii) of WIOA.

§463.140 What are the general require-
ments for submitting a Combined
State Plan?

(a) A State may choose to develop
and submit a 4-year Combined State
Plan in lieu of the Unified State Plan
described in §§463.105 through 463.125.

(b) A State that submits a Combined
State Plan covering an activity or pro-
gram described in paragraph (d) of this
section that is, in accordance with
WIOA sec. 103(c), approved or deemed
complete under the law relating to the
program will not be required to submit
any other plan or application in order
to receive Federal funds to carry out
the core programs or the program or
activities described under paragraph
(d) of this section that are covered by
the Combined State Plan.

(c) If a State develops a Combined
State Plan, it must be submitted in ac-
cordance with the process described in
§463.143.

(d) If a State chooses to submit a
Combined State Plan, the plan must
include the six core programs and one
or more of the Combined State Plan
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partner programs and activities de-
scribed in sec. 103(a)(2) of WIOA. The
Combined State Plan partner programs
and activities that may be included in
the Combined State Plan are:

(1) Career and technical education
programs authorized under the Carl D.
Perkins Career and Technical Edu-
cation Act of 2006 (20 U.S.C. 2301 et
seq.);

(2) Temporary Assistance for Needy
Families or TANF, authorized under
part A of title IV of the Social Security
Act (42 U.S.C. 601 et seq.);

(3) Employment and training pro-
grams authorized under sec. 6(d)(4) of
the Food and Nutrition Act of 2008 (7
U.S.C. 2015(d)(4));

(4) Work programs authorized under
sec. 6(o) of the Food and Nutrition Act
of 2008 (7 U.S.C. 2015(0));

(6) Trade adjustment assistance ac-
tivities under chapter 2 of title II of
the Trade Act of 1974 (19 U.S.C. 2271 et
seq.);

(6) Services for veterans authorized
under chapter 41 of title 38 United
States Code;

(7) Programs authorized under State
unemployment compensation laws (in
accordance with applicable Federal
law);

(8) Senior Community Service Em-
ployment Programs under title V of
the Older Americans Act of 1965 (42
U.S.C. 3056 et seq.);

(9) Employment and training activi-
ties carried out by the Department of
Housing and TUrban Development
(HUD);

(10) Employment and training activi-
ties carried out under the Community
Services Block Grant Act (42 U.S.C.
9901 et seq.); and

(11) Reintegration of offenders pro-
grams authorized under sec. 212 of the
Second Chance Act of 2007 (42 U.S.C.
17532).

(e) A Combined State Plan must con-
tain:

(1) For the core programs, the infor-
mation required by sec. 102(b) of WIOA
and §§463.106 through 463.125, as ex-
plained in the joint planning guidelines
issued by the Secretaries;

(2) For the Combined State Plan
partner programs and activities, except
as described in paragraph (h) of this
section, the information required by
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the law authorizing and governing that
program to be submitted to the appro-
priate Secretary, any other applicable
legal requirements, and any common
planning requirements described in sec.
102(b) of WIOA, as explained in the
joint planning guidelines issued by the
Secretaries;

(3) A description of the methods used
for joint planning and coordination
among the core programs, and with the
required one-stop partner programs
and other programs and activities in-
cluded in the State Plan; and

(4) An assurance that all of the enti-
ties responsible for planning or admin-
istering the programs described in the
Combined State Plan have had a mean-
ingful opportunity to review and com-
ment on all portions of the plan.

(f) Each Combined State Plan partner
program included in the Combined
State Plan remains subject to the ap-
plicable program-specific requirements
of the Federal law and regulations, and
any other applicable legal or program
requirements, governing the implemen-
tation and operation of that program.

(g) For purposes of §§463.140 through
463.145 the term ‘‘appropriate Sec-
retary’” means the head of the Federal
agency who exercises either plan or ap-
plication approval authority for the
program or activity under the Federal
law authorizing the program or activ-
ity or, if there are no planning or appli-
cation requirements, who exercises ad-
ministrative authority over the pro-
gram or activity under that Federal
law.

(h) States that include employment
and training activities carried out
under the Community Services Block
Grant (CSBG) Act (42 U.S.C. 9901 et
seq.) under a Combined State Plan
would submit all other required ele-
ments of a complete CSBG State Plan
directly to the Federal agency that ad-
ministers the program, according to
the requirements of Federal law and
regulations.

(i) States that submit employment
and training activities carried out by
HUD under a Combined State Plan
would submit any other required plan-
ning documents for HUD programs di-
rectly to HUD, according to the re-
quirements of Federal law and regula-
tions.
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§463.143 What is the development,
submission, and approval process of
the Combined State Plan?

(a) For purposes of §463.140(a), if a
State chooses to develop a Combined
State Plan it must submit the Com-
bined State Plan in accordance with
the requirements described below and
sec. 103 of WIOA, as explained in the
joint planning guidelines issued by the
Secretaries of Labor and Education.

(b) The Combined State Plan must be
developed with the assistance of the
State WDB, as required by 20 CFR
679.130(a) and WIOA sec. 101(d), and
must be developed in coordination with
administrators with optimum policy-
making authority for the core pro-
grams and required one-stop partners.

(c) The State must provide an oppor-
tunity for public comment on and
input into the development of the Com-
bined State Plan prior to its submis-
sion.

(1) The opportunity for public com-
ment for the portions of the Combined
State Plan that cover the core pro-
grams must include an opportunity for
comment by representatives of Local
WDBs and chief elected officials, busi-
nesses, representatives of labor organi-
zations, community-based organiza-
tions, adult education providers, insti-
tutions of higher education, other
stakeholders with an interest in the
services provided by the six core pro-
grams, and the general public, includ-
ing individuals with disabilities.

(2) Consistent with the ‘‘Sunshine
Provision” of WIOA in sec. 101(g), the
State WDB must make information re-
garding the Combined State Plan
available to the public through elec-
tronic means and regularly occurring
open meetings in accordance with
State law. The Combined State Plan
must describe the State’s process and
timeline for ensuring a meaningful op-
portunity for public comment on the
portions of the plan covering core pro-
grams.

(3) The portions of the plan that
cover the Combined State Plan partner
programs are subject to any public
comment requirements applicable to
those programs.

(d) The State must submit to the
Secretaries of Labor and Education and
to the Secretary of the agency with re-
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sponsibility for approving the pro-
gram’s plan or deeming it complete
under the law governing the program,
as part of its Combined State Plan, any
plan, application, form, or any other
similar document that is required as a
condition for the approval of Federal
funding under the applicable program
or activity. Such submission must
occur in accordance with a process
identified by the relevant Secretaries
in paragraph (a) of this section.

(e) The Combined State Plan will be
approved or disapproved in accordance
with the requirements of sec. 103(c) of
WIOA.

(1) The portion of the Combined
State Plan covering programs adminis-
tered by the Departments of Labor and
Education must be reviewed, and ap-
proved or disapproved, by the appro-
priate Secretary within 90 days begin-
ning on the day the Combined State
Plan is received by the appropriate
Secretary from the State, consistent
with paragraph (f) of this section. Be-
fore the Secretaries of Labor and Edu-
cation approve the Combined State
Plan, the vocational rehabilitation
services portion of the Combined State
Plan described in WIOA sec.
102(b)(2)(D)(iii) must be approved by
the Commissioner of the Rehabilita-
tion Services Administration.

(2) If an appropriate Secretary other
than the Secretary of Labor or the Sec-
retary of Education has authority to
approve or deem complete a portion of
the Combined State Plan for a program
or activity described in §463.140(d), that
portion of the Combined State Plan
must be reviewed, and approved, dis-
approved, or deemed complete, by the
appropriate Secretary within 120 days
beginning on the day the Combined
State Plan is received by the appro-
priate Secretary from the State con-
sistent with paragraph (f) of this sec-
tion.

(f) The appropriate Secretaries will
review and approve or deem complete
the Combined State Plan within 90 or
120 days, as appropriate, as described in
paragraph (e) of this section, unless the
Secretaries of Labor and Education or
appropriate Secretary have determined
in writing within that period that:

(1) The Combined State Plan is in-
consistent with the requirements of
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the six core programs or the Federal
laws authorizing or applicable to the
program or activity involved, including
the criteria for approval of a plan or
application, or deeming the plan com-
plete, if any, under such law;

(2) The portion of the Combined
State Plan describing the six core pro-
grams or the program or activity de-
scribed in paragraph (a) of this section
involved does not satisfy the criteria as
provided in sec. 102 or 103 of WIOA, as
applicable; or

(3) The Combined State Plan is in-
complete, or otherwise insufficient to
determine whether it is consistent with
a core program’s requirements, other
requirements of WIOA, or the Federal
laws authorizing, or applicable to, the
program or activity described in
§463.140(d), including the criteria for
approval of a plan or application, if
any, under such law.

(g) If the Secretary of Labor, the Sec-
retary of Education, or the appropriate
Secretary does not make the written
determination described in paragraph
(f) of this section within the relevant
period of time after submission of the
Combined State Plan, that portion of
the Combined State Plan over which
the Secretary has jurisdiction will be
considered approved.

(h) The Secretaries of Labor and Edu-
cation’s written determination of ap-
proval or disapproval regarding the
portion of the plan for the six core pro-
grams may be separate from the writ-
ten determination of approval, dis-
approval, or completeness of the pro-
gram-specific requirements of Com-
bined State Plan partner programs and
activities described in §463.140(d) and
included in the Combined State Plan.

(i) Special rule. In paragraphs (f)(1)
and (3) of this section, the term ‘‘cri-
teria for approval of a plan or applica-
tion,” with respect to a State or a core
program or a program under the Carl
D. Perkins Career and Technical Edu-
cation Act of 2006 (20 U.S.C. 2301 et
seq.), includes a requirement for agree-
ment between the State and the appro-
priate Secretaries regarding State per-
formance measures or State perform-
ance accountability measures, as the
case may be, including levels of per-
formance.
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§463.145 What are the requirements
for modifications of the Combined
State Plan?

(a) For the core program portions of
the Combined State Plan, modifica-
tions are required, at a minimum:

(1) By the end of the first 2-year pe-
riod of any 4-year State Plan. The
State WDB must review the Combined
State Plan, and the Governor must
submit modifications to the Combined
State Plan to reflect changes in labor
market and economic conditions or
other factors affecting the implemen-
tation of the Combined State Plan;

(2) When changes in Federal or State
law or policy substantially affect the
strategies, goals, and priorities upon
which the Combined State Plan is
based;

(3) When there are changes in the
statewide vision, strategies, policies,
State negotiated levels of performance
as described in §463.170(b), the method-
ology used to determine local alloca-
tion of funds, reorganizations that
change the working relationship with
system employees, changes in organi-
zational responsibilities, changes to
the membership structure of the State
WDB or alternative entity, and similar
substantial changes to the State’s
workforce development system.

(b) In addition to the required modi-
fication review described in paragraph
(a)(1) of this section, a State may sub-
mit a modification of its Combined
State Plan at any time during the 4-
year period of the plan.

(¢c) For any Combined State Plan
partner programs and activities de-
scribed in §463.140(d) that are included
in a State’s Combined State Plan, the
State—

(1) May decide if the modification re-
quirements under WIOA sec. 102(c)(3)
that apply to the core programs will
apply to the Combined State Plan part-
ner programs, as long as consistent
with any other modification require-
ments for the programs, or may com-
ply with the requirements applicable to
only the particular program or activ-
ity; and

(2) Must submit, in accordance with
the procedure described in §463.143, any
modification, amendment, or revision
required by the Federal law author-
izing, or applicable to, the Combined
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State Plan partner program or activ-
ity.

(i) If the underlying programmatic
requirements change (e.g., the author-
izing statute is reauthorized) for Fed-
eral laws authorizing such programs, a
State must either modify its Combined
State Plan or submit a separate plan to
the appropriate Federal agency in ac-
cordance with the new Federal law au-
thorizing the Combined State Plan
partner program or activity and other
legal requirements applicable to such
program or activity.

(ii) If the modification, amendment,
or revision affects the administration
of only that particular Combined State
Plan partner program and has no im-
pact on the Combined State Plan as a
whole or the integration and adminis-
tration of the core and other Combined
State Plan partner programs at the
State level, modifications must be sub-
mitted for approval to only the appro-
priate Secretary, based on the approval
standards applicable to the original
Combined State Plan under §463.143, if
the State elects, or in accordance with
the procedures and requirements appli-
cable to the particular Combined State
Plan partner program.

(3) A State also may amend its Com-
bined State Plan to add a Combined
State Plan partner program or activity
described in §463.140(d).

(d) Modifications of the Combined
State Plan are subject to the same pub-
lic review and comment requirements
that apply to the development of the
original Combined State Plan as de-
scribed in §463.143(c) except that, if the
modification, amendment, or revision
affects the administration of a par-
ticular Combined State Plan partner
program and has no impact on the
Combined State Plan as a whole or the
integration and administration of the
core and other Combined State Plan
partner programs at the State level, a
State may comply instead with the
procedures and requirements applica-
ble to the particular Combined State
Plan partner program.

(e) Modifications for the core pro-
gram portions of the Combined State
Plan must be approved by the Secre-
taries of Labor and Education, based
on the approval standards applicable to
the original Combined State Plan
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under §463.143. This approval must
come after the approval of the Com-
missioner of the Rehabilitation Serv-
ices Administration for modification of
any portion of the Combined State
Plan described in sec. 102(b)(2)(D)(iii) of
WIOA.

Subpart |—Performance Account-

ability Under Title | of the
Workforce Innovation and
Opportunity Act

AUTHORITY: Secs. 116, 189, and 503 of Pub. L.
113-128, 128 Stat. 1425 (Jul. 22, 2014).

SOURCE: 81 FR 56051, Aug. 19, 2016, unless
otherwise noted.

§463.150 What definitions apply to
Workforce Innovation and Oppor-
tunity Act performance account-
ability provisions?

(a) Participant. A reportable indi-
vidual who has received services other
than the services described in para-
graph (a)(3) of this section, after satis-
fying all applicable programmatic re-
quirements for the provision of serv-
ices, such as eligibility determination.

(1) For the Vocational Rehabilitation
(VR) program, a participant is a re-
portable individual who has an ap-
proved and signed Individualized Plan
for Employment (IPE) and has begun
to receive services.

(2) For the Workforce Innovation and
Opportunity Act (WIOA) title I youth
program, a participant is a reportable
individual who has satisfied all appli-
cable program requirements for the
provision of services, including eligi-
bility determination, an objective as-
sessment, and development of an indi-
vidual service strategy, and received 1
of the 14 WIOA youth program ele-
ments identified in sec. 129(c)(2) of
WIOA.

(3) The following individuals are not
participants:

(i) Individuals in an Adult Education
and Family Literacy Act (AEFLA) pro-
gram who have not completed at least
12 contact hours;

(ii) Individuals who only use the self-
service system.

(A) Subject to paragraph (a)(3)(ii)(B)
of this section, self-service occurs when
individuals independently access any
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workforce development system pro-
gram’s information and activities in ei-
ther a physical location, such as a one-
stop center resource room or partner
agency, or remotely via the use of elec-
tronic technologies.

(B) Self-service does not uniformly
apply to all virtually accessed services.
For example, virtually accessed serv-
ices that provide a level of support be-
yond independent job or information
seeking on the part of an individual
would not qualify as self-service.

(iii) Individuals who receive informa-
tion-only services or activities, which
provide readily available information
that does not require an assessment by
a staff member of the individual’s
skills, education, or career objectives.

(4) Programs must include partici-
pants in their performance calcula-
tions.

(b) Reportable individual. An indi-
vidual who has taken action that dem-
onstrates an intent to use program
services and who meets specific report-
ing criteria of the program, including:

(1) Individuals who provide identi-
fying information;

(2) Individuals who only use the self-
service system; or

(3) Individuals who only receive in-
formation-only services or activities.

(c) Exit. As defined for the purpose of
performance calculations, exit is the
point after which a participant who has
received services through any program
meets the following criteria:

(1) For the adult, dislocated worker,
and youth programs authorized under
WIOA title I, the AEFLA program au-
thorized under WIOA title II, and the
Employment Service program author-
ized under the Wagner-Peyser Act, as
amended by WIOA title III, exit date is
the last date of service.

(i) The last day of service cannot be
determined until at least 90 days have
elapsed since the participant last re-
ceived services; services do not include
self-service, information-only services
or activities, or follow-up services.
This also requires that there are no
plans to provide the participant with
future services.

(ii) [Reserved].

(2)(1) For the VR program authorized
under title I of the Rehabilitation Act
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of 1973, as amended by WIOA title IV
(VR program):

(A) The participant’s record of serv-
ice is closed in accordance with §463.56
because the participant has achieved
an employment outcome; or

(B) The participant’s service record is
closed because the individual has not
achieved an employment outcome or
the individual has been determined in-
eligible after receiving services in ac-
cordance with §463.43.

(ii) Notwithstanding any other provi-
sion of this section, a participant will
not be considered as meeting the defi-
nition of exit from the VR program if
the participant’s service record is
closed because the participant has
achieved a supported employment out-
come in an integrated setting but not
in competitive integrated employment.

(3)(i) A State may implement a com-
mon exit policy for all or some of the
core programs in WIOA title I and the
Employment Service program author-
ized under the Wagner-Peyser Act, as
amended by WIOA title III, and any ad-
ditional required partner program(s)
listed in sec. 121(b)(1)(B) of WIOA that
is under the authority of the U.S. De-
partment of Labor (DOL).

(ii) If a State chooses to implement a
common exit policy, the policy must
require that a participant is exited
only when all of the criteria in para-
graph (c)(1) of this section are met for
the WIOA title I core programs and the
Employment Service program author-
ized under the Wagner-Peyser Act, as
amended by WIOA title III, as well as
any additional required partner pro-
grams listed in sec. 121(b)(1)(B) of
WIOA under the authority of DOL to
which the common exit policy applies
in which the participant is enrolled.

(d) State. For purposes of this part,
other than in regard to sanctions or
the statistical adjustment model, all
references to ‘‘State’ include the out-
lying areas of American Samoa, Guam,
Commonwealth of the Northern Mar-
iana Islands, the U.S. Virgin Islands,
and, as applicable, the Republic of
Palau.
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§463.155 What are the primary indica-
tors of performance under the
Workforce Innovation and Oppor-
tunity Act?

(a) All States submitting either a
Unified or Combined State Plan under
§§463.130 and 463.143, must propose ex-
pected levels of performance for each of
the primary indicators of performance
for the adult, dislocated worker, and
youth programs authorized under
WIOA title I, the AEFLA program au-
thorized under WIOA title II; the Em-
ployment Service program authorized
under the Wagner-Peyser Act, as
amended by WIOA title III; and the VR
program authorized under title I of the
Rehabilitation Act of 1973, as amended
by WIOA title IV.

(1) Primary indicators of performance.
The six primary indicators of perform-
ance for the adult and dislocated work-
er programs, the AEFLA program, and
the VR program are:

(i) The percentage of participants
who are in unsubsidized employment
during the second quarter after exit
from the program;

(ii) The percentage of participants
who are in unsubsidized employment
during the fourth quarter after exit
from the program;

(iii) Median earnings of participants
who are in unsubsidized employment
during the second quarter after exit
from the program;

(iv)(A) The percentage of those par-
ticipants enrolled in an education or
training program (excluding those in
on-the-job training [OJT] and cus-
tomized training) who attained a rec-
ognized postsecondary credential or a
secondary school diploma, or its recog-
nized equivalent, during participation
in or within 1 year after exit from the
program.

(B) A participant who has attained a
secondary school diploma or its recog-
nized equivalent is included in the per-
centage of participants who have at-
tained a secondary school diploma or
recognized equivalent only if the par-
ticipant also is employed or is enrolled
in an education or training program
leading to a recognized postsecondary
credential within 1 year after exit from
the program;

(v) The percentage of participants
who, during a program year, are in an
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education or training program that
leads to a recognized postsecondary
credential or employment and who are
achieving measurable skill gains, de-
fined as documented academic, tech-
nical, occupational, or other forms of
progress, towards such a credential or
employment. Depending upon the type
of education or training program, docu-
mented progress is defined as one of
the following:

(A) Documented achievement of at
least one educational functioning level
of a participant who is receiving in-
struction below the postsecondary edu-
cation level;

(B) Documented attainment of a sec-
ondary school diploma or its recog-
nized equivalent;

(C) Secondary or postsecondary tran-
script or report card for a sufficient
number of credit hours that shows a
participant is meeting the State unit’s
academic standards;

(D) Satisfactory or better progress
report, towards established milestones,
such as completion of OJT or comple-
tion of 1 year of an apprenticeship pro-
gram or similar milestones, from an
employer or training provider who is
providing training; or

(E) Successful passage of an exam
that is required for a particular occu-
pation or progress in attaining tech-
nical or occupational skills as evi-
denced by trade-related benchmarks
such as knowledge-based exams.

(vi) Effectiveness in serving employ-
ers.

(2) Participants. For purposes of the
primary indicators of performance in
paragraph (a)(1) of this section, ‘‘par-
ticipant’” will have the meaning given
to it in §463.150(a), except that—

(i) For purposes of determining pro-
gram performance levels under indica-
tors set forth in paragraphs (a)(1)@)
through (iv) and (vi) of this section, a
“participant’” does not include a par-
ticipant who received services under
sec. 225 of WIOA and exits such pro-
gram while still in a correctional insti-
tution as defined in sec. 225(e)(1) of
WIOA; and

(ii) The Secretaries of Labor and
Education may, as needed and con-
sistent with the Paperwork Reduction
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Act (PRA), make further determina-
tions as to the participants to be in-
cluded in calculating program perform-
ance levels for purposes of any of the
performance indicators set forth in
paragraph (a)(1) of this section.

(b) The primary indicators in para-
graphs (a)(1)(i) through (iii) and (vi) of
this section apply to the Employment
Service program authorized under the
Wagner-Peyser Act, as amended by
WIOA title III.

(c) For the youth program authorized
under WIOA title I, the primary indica-
tors are:

(1) Percentage of participants who
are in education or training activities,
or in unsubsidized employment, during
the second quarter after exit from the
program;

(2) Percentage of participants in edu-
cation or training activities, or in un-
subsidized employment, during the
fourth quarter after exit from the pro-
gram;

(3) Median earnings of participants
who are in unsubsidized employment
during the second quarter after exit
from the program;

(4) The percentage of those partici-
pants enrolled in an education or train-
ing program (excluding those in OJT
and customized training) who obtained
a recognized postsecondary credential
or a secondary school diploma, or its
recognized equivalent, during partici-
pation in or within 1 year after exit
from the program, except that a partic-
ipant who has attained a secondary
school diploma or its recognized equiv-
alent is included as having attained a
secondary school diploma or recognized
equivalent only if the participant is
also employed or is enrolled in an edu-
cation or training program leading to a
recognized postsecondary credential
within 1 year from program exit;

(6) The percentage of participants
who during a program year, are in an
education or training program that
leads to a recognized postsecondary
credential or employment and who are
achieving measurable skill gains, de-
fined as documented academic, tech-
nical, occupational or other forms of
progress towards such a credential or
employment. Depending upon the type
of education or training program, docu-
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mented progress is defined as one of
the following:

(i) Documented achievement of at
least one educational functioning level
of a participant who is receiving in-
struction below the postsecondary edu-
cation level;

(i1) Documented attainment of a sec-
ondary school diploma or its recog-
nized equivalent;

(iii) Secondary or postsecondary
transcript or report card for a suffi-
cient number of credit hours that
shows a participant is achieving the
State unit’s academic standards;

(iv) Satisfactory or better progress
report, towards established milestones,
such as completion of OJT or comple-
tion of 1 year of an apprenticeship pro-
gram or similar milestones, from an
employer or training provider who is
providing training; or

(v) Successful passage of an exam
that is required for a particular occu-
pation or progress in attaining tech-
nical or occupational skills as evi-
denced by trade-related benchmarks
such as knowledge-based exams.

(6) Effectiveness in serving employ-
ers.

§463.160 What information is required
for State performance reports?

(a) The State performance report re-
quired by sec. 116(d)(2) of WIOA must
be submitted annually using a tem-
plate the Departments of Labor and
Education will disseminate, and must
provide, at a minimum, information on
the actual performance levels achieved
consistent with §463.1756 with respect
to:

(1) The total number of participants
served, and the total number of partici-
pants who exited each of the core pro-
grams identified in sec. 116(b)(3)(A)(ii)
of WIOA, including disaggregated
counts of those who participated in and
exited a core program, by:

(i) Individuals with barriers to em-
ployment as defined in WIOA sec. 3(24);
and

(ii) Co-enrollment in any of the pro-
grams in WIOA sec. 116(b)(3)(A)(ii).

(2) Information on the performance
levels achieved for the primary indica-
tors of performance for all of the core
programs identified in §463.155 includ-
ing disaggregated levels for:
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(i) Individuals with barriers to em-
ployment as defined in WIOA sec. 3(24);

(i) Age;

(iii) Sex; and

(iv) Race and ethnicity.

(3) The total number of participants
who received career services and the
total number of participants who
exited from career services for the
most recent program year and the 3
preceding program years, and the total
number of participants who received
training services and the total number
of participants who exited from train-
ing services for the most recent pro-
gram year and the 3 preceding program
years, as applicable to the program;

(4) Information on the performance
levels achieved for the primary indica-
tors of performance consistent with
§463.155 for career services and training
services for the most recent program
yvear and the 3 preceding program
years, as applicable to the program;

(5) The percentage of participants in
a program who attained unsubsidized
employment related to the training re-
ceived (often referred to as training-re-
lated employment) through WIOA title
I, subtitle B programs;

(6) The amount of funds spent on ca-
reer services and the amount of funds
spent on training services for the most
recent program year and the 3 pre-
ceding program years, as applicable to
the program;

(7) The average cost per participant
for those participants who received ca-
reer services and training services, re-
spectively, during the most recent pro-
gram year and the 3 preceding program
years, as applicable to the program;

(8) The percentage of a State’s an-
nual allotment under WIOA sec. 132(b)
that the State spent on administrative
costs; and

(9) Information that facilitates com-
parisons of programs with programs in
other States.

(10) For WIOA title I programs, a
State performance narrative, which,
for States in which a local area is im-
plementing a pay-for-performance con-
tracting strategy, at a minimum pro-
vides:

(i) A description of pay-for-perform-
ance contract strategies being used for
programs;
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(ii) The performance of service pro-
viders entering into contracts for such
strategies, measured against the levels
of performance specified in the con-
tracts for such strategies; and

(iii) An evaluation of the design of
the programs and performance strate-
gies and, when available, the satisfac-
tion of employers and participants who
received services under such strategies.

(b) The disaggregation of data for the
State performance report must be done
in compliance with WIOA sec.
116(d)(6)(C).

(c) The State performance reports
must include a mechanism of elec-
tronic access to the State’s local area
and eligible training provider (ETP)
performance reports.

(d) States must comply with these re-
quirements from sec. 116 of WIOA as
explained in joint guidance issued by
the Departments of Labor and Edu-
cation, which may include information
on reportable individuals as deter-
mined by the Secretaries of Labor and
Education.

§463.165 May a State establish addi-
tional indicators of performance?

States may identify additional indi-
cators of performance for the six core
programs. If a State does so, these indi-
cators must be included in the Unified
or Combined State Plan.

§463.170 How are State levels of per-
formance for primary indicators es-
tablished?

(a) A State must submit in the State
Plan expected levels of performance on
the primary indicators of performance
for each core program as required by
sec. 116(b)(3)(A)(iii) of WIOA as ex-
plained in joint guidance issued by the
Secretaries of Labor and Education.

(1) The initial State Plan submitted
under WIOA must contain expected lev-
els of performance for the first 2 years
of the State Plan.

(2) States must submit expected lev-
els of performance for the third and
fourth year of the State Plan before
the third program year consistent with
§§463.135 and 463.145.

(b) States must reach agreement on
levels of performance with the Secre-
taries of Labor and Education for each
indicator for each core program. These
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are the negotiated levels of perform-
ance. The negotiated levels must be
based on the following factors:

(1) How the negotiated levels of per-
formance compare with State levels of
performance established for other
States;

(2) The application of an objective
statistical model established by the
Secretaries of Labor and Education,
subject to paragraph (d) of this section;

(3) How the negotiated levels pro-
mote continuous improvement in per-
formance based on the primary indica-
tors and ensure optimal return on in-
vestment of Federal funds; and

(4) The extent to which the nego-
tiated levels assist the State in meet-
ing the performance goals established
by the Secretaries of Labor and Edu-
cation for the core programs in accord-
ance with the Government Perform-
ance and Results Act of 1993, as amend-
ed.

(c) An objective statistical adjust-
ment model will be developed and dis-
seminated by the Secretaries of Labor
and Education. The model will be based
on:

(1) Differences among States in ac-
tual economic conditions, including
but not limited to unemployment rates
and job losses or gains in particular in-
dustries; and

(2) The characteristics of partici-
pants, including but not limited to:

(i) Indicators of poor work history;

(ii) Lack of work experience;

(iii) Lack of educational or occupa-
tional skills attainment;

(iv) Dislocation from high-wage and
high-benefit employment;

(v) Low levels of literacy;

(vi) Low levels of English pro-
ficiency;

(vii) Disability status;

(viii) Homelessness;

(ix) Ex-offender status; and

(x) Welfare dependency.

(d) The objective statistical adjust-
ment model developed under paragraph
(c) of this section will be:

(1) Applied to the core programs’ pri-
mary indicators upon availability of
data which are necessary to populate
the model and apply the model to the
local core programs;

(2) Subject to paragraph (d)(1) of this
section, used before the beginning of a
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program year in order to reach agree-
ment on State negotiated levels for the
upcoming program year; and

(3) Subject to paragraph (d)(1) of this
section, used to revise negotiated lev-
els at the end of a program year based
on actual economic conditions and
characteristics of participants served,
consistent with sec. 116(b)(3)(A)(vii) of
WIOA.

(e) The negotiated levels revised at
the end of the program year, based on
the statistical adjustment model, are
the adjusted levels of performance.

(f) States must comply with these re-
quirements from sec. 116 of WIOA as
explained in joint guidance issued by
the Departments of Labor and Edu-
cation.

§463.175 What responsibility do States
have to use quarterly wage record
information for performance ac-
countability?

(a)(1) States must, consistent with
State laws, use quarterly wage record
information in measuring a State’s
performance on the primary indicators
of performance outlined in §463.155 and
a local area’s performance on the pri-
mary indicators of performance identi-
fied in §463.205.

(2) The use of social security numbers
from participants and such other infor-
mation as is necessary to measure the
progress of those participants through
quarterly wage record information is
authorized.

(3) To the extent that quarterly wage
records are not available for a partici-
pant, States may use other informa-
tion as is necessary to measure the
progress of those participants through
methods other than quarterly wage
record information.

(b) ‘““‘Quarterly wage record informa-
tion” means intrastate and interstate
wages paid to an individual, the social
security number (or numbers, if more
than one) of the individual, and the
name, address, State, and the Federal
employer identification number of the
employer paying the wages to the indi-
vidual.

(c) The Governor may designate a
State agency (or appropriate State en-
tity) to assist in carrying out the per-
formance reporting requirements for
WIOA core programs and ETPs. The
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Governor or such agency (or appro-
priate State entity) is responsible for:

(1) Facilitating data matches;

(2) Data quality reliability; and

(3) Protection against disaggregation
that would violate applicable privacy
standards.

§463.180 When is a State subject to a
financial sanction under the Work-
force Innovation and Opportunity
Act?

A State will be subject to financial
sanction under WIOA sec. 116(f) if it
fails to:

(a) Submit the State annual perform-
ance report required under WIOA sec.
116(d)(2); or

(b) Meet adjusted levels of perform-
ance for the primary indicators of per-
formance in accordance with sec. 116(f)
of WIOA.

§463.185 When are sanctions applied
for a State’s failure to submit an an-
nual performance report?

(a) Sanctions will be applied when a
State fails to submit the State annual
performance report required under sec.
116(d)(2) of WIOA. A State fails to re-
port if the State either:

(1) Does not submit a State annual
performance report by the date for
timely submission set in performance
reporting guidance; or

(2) Submits a State annual perform-
ance report by the date for timely sub-
mission, but the report is incomplete.

(b) Sanctions will not be applied if
the reporting failure is due to excep-
tional circumstances outside of the
State’s control. Exceptional cir-
cumstances may include, but are not
limited to:

(1) Natural disasters;

(2) Unexpected personnel transitions;
and

(3) Unexpected technology related
issues.

(c) In the event that a State may not
be able to submit a complete and accu-
rate performance report by the dead-
line for timely reporting:

(1) The State must notify the Sec-
retary of Labor or Secretary of Edu-
cation as soon as possible, but no later
than 30 days prior to the established
deadline for submission, of a potential
impact on the State’s ability to submit
its State annual performance report in
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order to not be considered failing to re-
port.

(2) In circumstances where unex-
pected events occur less than 30 days
before the established deadline for sub-
mission of the State annual perform-
ance reports, the Secretaries of Labor
and Education will review requests for
extending the reporting deadline in ac-
cordance with the Departments of
Labor and Education’s procedures that
will be established in guidance.

§463.190 When are sanctions applied
for failure to achieve adjusted lev-
els of performance?

(a) States’ negotiated levels of per-
formance will be adjusted through the
application of the statistical adjust-
ment model established under §463.170
to account for actual economic condi-
tions experienced during a program
year and characteristics of partici-
pants, annually at the close of each
program year.

(b) Any State that fails to meet ad-
justed levels of performance for the
primary indicators of performance out-
lined in §463.155 for any year will re-
ceive technical assistance, including
assistance in the development of a per-
formance improvement plan provided
by the Secretary of Labor or Secretary
of Education.

(c) Whether a State has failed to
meet adjusted levels of performance
will be determined using the following
three criteria:

(1) The overall State program score,
which is expressed as the percent
achieved, compares the actual results
achieved by a core program on the pri-
mary indicators of performance to the
adjusted levels of performance for that
core program. The average of the per-
centages achieved of the adjusted level
of performance for each of the primary
indicators by a core program will con-
stitute the overall State program
score.

(2) However, until all indicators for
the core program have at least 2 years
of complete data, the overall State pro-
gram score will be based on a compari-
son of the actual results achieved to
the adjusted level of performance for
each of the primary indicators that
have at least 2 years of complete data
for that program;
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(3) The overall State indicator score,
which 1is expressed as the percent
achieved, compares the actual results
achieved on a primary indicator of per-
formance by all core programs in a
State to the adjusted levels of perform-
ance for that primary indicator. The
average of the percentages achieved of
the adjusted level of performance by
all of the core programs on that indi-
cator will constitute the overall State
indicator score.

(4) However, until all indicators for
the State have at least 2 years of com-
plete data, the overall State indicator
score will be based on a comparison of
the actual results achieved to the ad-
justed level of performance for each of
the primary indicators that have at
least 2 years of complete data in a
State.

(6) The individual indicator score,
which is expressed as the percent
achieved, compares the actual results
achieved by each core program on each
of the individual primary indicators to
the adjusted levels of performance for
each of the program’s primary indica-
tors of performance.

(d) A performance failure occurs
when:

(1) Any overall State program score
or overall State indicator score falls
below 90 percent for the program year;
or

(2) Any of the States’ individual indi-
cator scores fall below 50 percent for
the program year.

(e) Sanctions based on performance
failure will be applied to States if, for
2 consecutive years, the State fails to
meet:

(1) 90 percent of the overall State
program score for the same core pro-
gram;

(2) 90 percent of the overall State in-
dicator score for the same primary in-
dicator; or

(3) 50 percent of the same indicator
score for the same program.

§463.195 What should States expect
when a sanction is applied to the
Governor’s Reserve Allotment?

(a) The Secretaries of Labor and Edu-
cation will reduce the Governor’s Re-
serve Allotment by five percent of the
maximum available amount for the im-
mediately succeeding program year if:
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(1) The State fails to submit the
State annual performance reports as
required under WIOA sec. 116(d)(2), as
defined in §463.185;

(2) The State fails to meet State ad-
justed levels of performance for the
same primary performance indicator(s)
under either §463.190(d)(1) for the sec-
ond consecutive year as defined in
§463.190; or

(3) The State’s score on the same in-
dicator for the same program falls
below 50 percent under §463.190(d)(2) for
the second consecutive year as defined
in §463.190.

(b) If the State fails under para-
graphs (a)(1) and either (a)(2) or (3) of
this section in the same program year,
the Secretaries of Labor and Education
will reduce the Governor’s Reserve Al-
lotment by 10 percent of the maximum
available amount for the immediately
succeeding program year.

(c) If a State’s Governor’s Reserve
Allotment is reduced:

(1) The reduced amount will not be
returned to the State in the event that
the State later improves performance
or submits its annual performance re-
port; and

(2) The Governor’s Reserve will con-
tinue to be set at the reduced level in
each subsequent year until the Sec-
retary of Labor or the Secretary of
Education, depending on which pro-
gram is impacted, determines that the
State met the State adjusted levels of
performance for the applicable primary
performance indicators and has sub-
mitted all of the required performance
reports.

(d) A State may request review of a
sanction the Secretary of Labor im-
poses in accordance with the provisions
of 20 CFR 683.800.

§463.200 What other administrative
actions will be applied to States’
performance requirements?

(a) In addition to sanctions for fail-
ure to report or failure to meet ad-
justed levels of performance, States
will be subject to administrative ac-
tions in the case of poor performance.

(b) States’ performance achievement
on the individual primary indicators
will be assessed in addition to the over-
all State program score and overall
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State indicator score. Based on this as-
sessment, as clarified and explained in
guidance, for performance on any indi-
vidual primary indicator, the Sec-
retary of Labor or the Secretary of
Education will require the State to es-
tablish a performance risk plan to ad-
dress continuous improvement on the
individual primary indicator.

§463.205 What performance indicators
apply to local areas and what infor-
mation must be included in local
area performance reports?

(a) Each local area in a State under
WIOA title I is subject to the same pri-
mary indicators of performance for the
core programs for WIOA title I under
§463.155(a)(1) and (c) that apply to the
State.

(b) In addition to the indicators de-
scribed in paragraph (a) of this section,
under §463.165, the Governor may apply
additional indicators of performance to
local areas in the State.

(c) States must annually make local
area performance reports available to
the public using a template that the
Departments of Labor and Education
will disseminate in guidance, including
by electronic means. The State must
provide electronic access to the public
local area performance report in its an-
nual State performance report.

(d) The local area performance report
must include:

(1) The actual results achieved under
§463.1556 and the information required
under §463.160(a);

(2) The percentage of a local area’s
allotment under WIOA secs. 128(b) and
133(b) that the local area spent on ad-
ministrative costs; and

(3) Other information that facilitates
comparisons of programs with pro-
grams in other local areas (or planning
regions if the local area is part of a
planning region).

(e) The disaggregation of data for the
local area performance report must be
done in compliance with WIOA sec.
116(d)(6)(C).

(f) States must comply with any re-
quirements from sec. 116(d)(3) of WIOA
as explained in guidance, including the
use of the performance reporting tem-
plate, issued by DOL.
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§463.210 How are local performance
levels established?

(a) The objective statistical adjust-
ment model required under sec.
116(b)(3)(A)(viii) of WIOA and described
in §463.170(c) must be:

(1) Applied to the core programs’ pri-
mary indicators upon availability of
data which are necessary to populate
the model and apply the model to the
local core programs;

(2) Used in order to reach agreement
on local negotiated levels of perform-
ance for the upcoming program year;
and

(3) Used to establish adjusted levels
of performance at the end of a program
year based on actual conditions, con-
sistent with WIOA sec. 116(c)(3).

(b) Until all indicators for the core
program in a local area have at least 2
years of complete data, the comparison
of the actual results achieved to the
adjusted levels of performance for each
of the primary indicators only will be
applied where there are at least 2 years
of complete data for that program.

(¢c) The Governor, Local Workforce
Development Board (WDB), and chief
elected official must reach agreement
on local negotiated levels of perform-
ance based on a negotiations process
before the start of a program year with
the use of the objective statistical
model described in paragraph (a) of
this section. The negotiations will in-
clude a discussion of circumstances not
accounted for in the model and will
take into account the extent to which
the levels promote continuous im-
provement. The objective statistical
model will be applied at the end of the
program year based on actual economic
conditions and characteristics of the
participants served.

(d) The negotiations process de-
scribed in paragraph (c) of this section
must be developed by the Governor and
disseminated to all Local WDBs and
chief elected officials.

(e) The Local WDBs may apply per-
formance measures to service providers
that differ from the performance indi-
cators that apply to the local area.
These performance measures must be
established after considering:

(1) The established local negotiated
levels;
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(2) The services provided by each pro-
vider; and

(3) The populations the service pro-
viders are intended to serve.

§463.215 Under what circumstances
are local areas eligible for State In-
centive Grants?

(a) The Governor is not required to
award local incentive funds, but is au-
thorized to provide incentive grants to
local areas for performance on the pri-
mary indicators of performance con-
sistent with WIOA sec. 134(a)(3)(A)(xi).

(b) The Governor may use non-Fed-
eral funds to create incentives for the
Local WDBs to implement pay-for-per-
formance contract strategies for the
delivery of training services described
in WIOA sec. 134(c)(3) or activities de-
scribed in WIOA sec. 129(c)(2) in the
local areas served by the Local WDBs.
Pay-for-performance contract strate-
gies must be implemented in accord-
ance with 20 CFR part 683, subpart E
and §463.160.

§463.220 Under what circumstances
may a corrective action or sanction
be applied to local areas for poor
performance?

(a) If a local area fails to meet the
adjusted levels of performance agreed
to under §463.210 for the primary indi-
cators of performance in the adult, dis-
located worker, and youth programs
authorized under WIOA title I in any
program year, technical assistance
must be provided by the Governor or,
upon the Governor’s request, by the
Secretary of Labor.

(1) A State must establish the thresh-
old for failure to meet adjusted levels
of performance for a local area before
coming to agreement on the negotiated
levels of performance for the local
area.

(i) A State must establish the ad-
justed level of performance for a local
area, using the statistical adjustment
model described in §463.170(c).

(ii) At least 2 years of complete data
on any indicator for any local core pro-
gram are required in order to establish
adjusted levels of performance for a
local area.

(2) The technical assistance may in-
clude:

(1) Assistance in the development of a
performance improvement plan;
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(ii) The development of a modified
local or regional plan; or

(iii) Other actions designed to assist
the local area in improving perform-
ance.

(b) If a local area fails to meet the
adjusted levels of performance agreed
to under §463.210 for the same primary
indicators of performance for the same
core program authorized under WIOA
title I for a third consecutive program
year, the Governor must take correc-
tive actions. The corrective actions
must include the development of a re-
organization plan under which the Gov-
ernor:

(1) Requires the appointment and cer-
tification of a new Local WDB, con-
sistent with the criteria established
under 20 CFR 679.350;

(2) Prohibits the use of eligible pro-
viders and one-stop partners that have
been identified as achieving poor levels
of performance; or

(3) Takes such other significant ac-
tions as the Governor determines are
appropriate.

§463.225 Under what -circumstances
may local areas appeal a reorga-
nization plan?

(a) The Local WDB and chief elected
official for a local area that is subject
to a reorganization plan under WIOA
sec. 116(g)(2)(A) may appeal to the Gov-
ernor to rescind or revise the reorga-
nization plan not later than 30 days
after receiving notice of the reorga-
nization plan. The Governor must
make a final decision within 30 days
after receipt of the appeal.

(b) The Local WDB and chief elected
official may appeal the final decision of
the Governor to the Secretary of Labor
not later than 30 days after receiving
the decision from the Governor. Any
appeal of the Governor’s final decision
must be:

(1) Appealed jointly by the Local
WDB and chief elected official to the
Secretary of Labor under 20 CFR
683.650; and

(2) Must be submitted by certified
mail, return receipt requested, to the
Secretary of Labor, U.S. Department of
Labor, 200 Constitution Ave. NW.,
Washington DC 20210, Attention: ASET.
A copy of the appeal must be simulta-
neously provided to the Governor.
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(c) Upon receipt of the joint appeal
from the Local WDB and chief elected
official, the Secretary of Labor must
make a final decision within 30 days. In
making this determination the Sec-
retary of Labor may consider any com-
ments submitted by the Governor in
response to the appeals.

(d) The decision by the Governor on
the appeal becomes effective at the
time it is issued and remains effective
unless the Secretary of Labor rescinds
or revises the reorganization plan
under WIOA sec. 116(g)(2)(C).

§463.230 What information is required
for the eligible training provider
performance reports?

(a) States are required to make avail-
able and publish annually using a tem-
plate the Departments of Labor and
Education will disseminate including
through electronic means, the ETP
performance reports for ETPs who pro-
vide services under sec. 122 of WIOA
that are described in 20 CFR 680.400
through 680.530. These reports at a min-
imum must include, consistent with
§463.175 and with respect to each pro-
gram of study that is eligible to receive
funds under WIOA:

(1) The total number of participants
as defined by §463.150(a) who received
training services under the adult and
dislocated worker programs authorized
under WIOA title I for the most recent
year and the 3 preceding program
years, including:

(i) The number of participants under
the adult and dislocated worker pro-
grams disaggregated by barriers to em-
ployment;

(ii) The number of participants under
the adult and dislocated worker pro-
grams disaggregated by race, ethnicity,
sex, and age;

(iii) The number of participants
under the adult and dislocated worker
programs disaggregated by the type of
training entity for the most recent pro-
gram year and the 3 preceding program
years;

(2) The total number of participants
who exit a program of study or its
equivalent, including  disaggregate
counts by the type of training entity
during the most recent program year
and the 3 preceding program years;
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(3) The average cost-per-participant
for participants who received training
services for the most recent program
yvear and the 3 preceding program years
disaggregated by type of training enti-
ty;

(4) The total number of individuals
exiting from the program of study (or
the equivalent) with respect to all indi-
viduals engaging in the program of
study (or the equivalent); and

(6) The 1levels of performance
achieved for the primary indicators of
performance identified in
§463.155(a)(1)(i) through (iv) with re-
spect to all individuals engaging in a
program of study (or the equivalent).

(b) Apprenticeship programs reg-
istered under the National Apprentice-
ship Act are not required to submit
ETP performance information. If a reg-
istered apprenticeship program volun-
tarily submits performance informa-
tion to a State, the State must include
this information in the report.

(c) The State must provide a mecha-
nism of electronic access to the public
ETP performance report in its annual
State performance report.

(d) States must comply with any re-
quirements from sec. 116(d)(4) of WIOA
as explained in guidance issued by
DOL.

(e) The Governor may designate one
or more State agencies such as a State
Education Agency or other State Edu-
cational Authority to assist in over-
seeing ETP performance and facili-
tating the production and dissemina-
tion of ETP performance reports. These
agencies may be the same agencies
that are designated as responsible for
administering the ETP list as provided
under 20 CFR 680.500. The Governor or
such agencies, or authorities, is respon-
sible for:

(1) Facilitating data matches be-
tween ETP records and unemployment
insurance (UI) wage data in order to
produce the report;

(2) The creation and dissemination of
the reports as described in paragraphs
(a) through (d) of this section;

(3) Coordinating the dissemination of
the performance reports with the ETP
list and the information required to ac-
company the list, as provided in 20 CFR
680.500.
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§463.235 What are the reporting re-
quirements for individual records
for core Workforce Innovation and
Opportunity Act (WIOA) title I pro-
grams; the Wagner-Peyser Act Em-
ployment Service program, as
amended by WIOA title III; and the
Vocational Rehabilitation program
authorized under title I of the Re-
habilitation Act of 1973, as amended
by WIOA title IV?

(a) On a quarterly basis, each State
must submit to the Secretary of Labor
or the Secretary of Education, as ap-
propriate, individual records that in-
clude demographic information, infor-
mation on services received, and infor-
mation on resulting outcomes, as ap-
propriate, for each reportable indi-
vidual in either of the following pro-
grams administered by the Secretary
of Labor or Secretary of Education: A
WIOA title I core program; the Em-
ployment Service program authorized
under the Wagner-Peyser Act, as
amended by WIOA title III; or the VR
program authorized under title I of the
Rehabilitation Act of 1973, as amended
by WIOA title IV.

(b) For individual records submitted
to the Secretary of Labor, those
records may be required to be inte-
grated across all programs adminis-
tered by the Secretary of Labor in one
single file.

(c) States must comply with the re-
quirements of sec. 116(d)(2) of WIOA as
explained in guidance issued by the De-
partments of Labor and Education.

§463.240 What are the requirements
for data validation of State annual
performance reports?

(a) States must establish procedures,
consistent with guidelines issued by
the Secretary of Labor or the Sec-
retary of Education, to ensure that
they submit complete annual perform-
ance reports that contain information
that is valid and reliable, as required
by WIOA sec. 116(d)(5).

(b) If a State fails to meet standards
in paragraph (a) of this section as de-
termined by the Secretary of Labor or
the Secretary of Education, the appro-
priate Secretary will provide technical
assistance and may require the State
to develop and implement corrective
actions, which may require the State
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to provide training for its subrecipi-
ents.

(c) The Secretaries of Labor and Edu-
cation will provide training and tech-
nical assistance to States in order to
implement this section. States must
comply with the requirements of sec.
116(d)(b) of WIOA as explained in guid-
ance.

Subpart J—Description of the
One-Stop Delivery System
Under Title | of the Workforce
Innovation and Opportunity
Act

AUTHORITY: Secs. 503, 107, 121, 134, 189, Pub.
L. 113-128, 128 Stat. 1425 (Jul. 22, 2014).

SOURCE: 81 FR 56057, Aug. 19, 2016, unless
otherwise noted.

§463.300 What is the one-stop delivery
system?

(a) The one-stop delivery system
brings together workforce develop-
ment, educational, and other human
resource services in a seamless cus-
tomer-focused service delivery network
that enhances access to the programs’
services and improves long-term em-
ployment outcomes for individuals re-
ceiving assistance. One-stop partners
administer separately funded programs
as a set of integrated streamlined serv-
ices to customers.

(b) Title I of the Workforce Innova-
tion and Opportunity Act (WIOA) as-
signs responsibilities at the local,
State, and Federal level to ensure the
creation and maintenance of a one-stop
delivery system that enhances the
range and quality of education and
workforce development services that
employers and individual customers
can access.

(c) The system must include at least
one comprehensive physical center in
each local area as described in §463.305.

(d) The system may also have addi-
tional arrangements to supplement the
comprehensive center. These arrange-
ments include:

(1) An affiliated site or a network of
affiliated sites, where one or more
partners make programs, services, and
activities available, as described in
§463.310;
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(2) A network of eligible one-stop
partners, as described in §§463.400
through 463.410, through which each
partner provides one or more of the
programs, services, and activities that
are linked, physically or techno-
logically, to an affiliated site or access
point that assures customers are pro-
vided information on the availability
of career services, as well as other pro-
gram services and activities, regardless
of where they initially enter the public
workforce system in the local area; and

(3) Specialized centers that address
specific needs, including those of dis-
located workers, youth, or key indus-
try sectors, or clusters.

(e) Required one-stop partner pro-
grams must provide access to pro-
grams, services, and activities through
electronic means if applicable and
practicable. This is in addition to pro-
viding access to services through the
mandatory comprehensive physical
one-stop center and any affiliated sites
or specialized centers. The provision of
programs and services by electronic
methods such as Web sites, telephones,
or other means must improve the effi-
ciency, coordination, and quality of
one-stop partner services. Electronic
delivery must not replace access to
such services at a comprehensive one-
stop center or be a substitute to mak-
ing services available at an affiliated
site if the partner is participating in an
affiliated site. Electronic delivery sys-
tems must be in compliance with the
nondiscrimination and equal oppor-
tunity provisions of WIOA sec. 188 and
its implementing regulations at 29 CFR
part 38.

(f) The design of the local area’s one-
stop delivery system must be described
in the Memorandum of Understanding
(MOU) executed with the one-stop part-
ners, described in §463.500.

§463.305 What is a comprehensive one-
stop center and what must be pro-
vided there?

(a) A comprehensive one-stop center
is a physical location where job seeker
and employer customers can access the
programs, services, and activities of all
required one-stop partners. A com-
prehensive one-stop center must have
at least one title I staff person phys-
ically present.
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(b) The comprehensive one-stop cen-
ter must provide:

(1) Career services,
§463.430;

(2) Access to training services de-
scribed in 20 CFR 680.200;

(3) Access to any employment and
training activities carried out under
sec. 134(d) of WIOA;

(4) Access to programs and activities
carried out by one-stop partners listed
in §§463.400 through 463.410, including
the Employment Service program au-
thorized under the Wagner-Peyser Act,
as amended by WIOA title III (Wagner-
Peyser Act Employment Service pro-
gram); and

(5) Workforce and labor market infor-
mation.

(c) Customers must have access to
these programs, services, and activities
during regular business days at a com-
prehensive one-stop center. The Local
Workforce Development Board (WDB)
may establish other service hours at
other times to accommodate the sched-
ules of individuals who work on regular
business days. The State WDB will
evaluate the hours of access to service
as part of the evaluation of effective-
ness in the one-stop certification proc-
ess described in §463.800(b).

(d) ‘‘Access” to each partner program
and its services means:

(1) Having a program staff member
physically present at the one-stop cen-
ter;

(2) Having a staff member from a dif-
ferent partner program physically
present at the one-stop center appro-
priately trained to provide information
to customers about the programs, serv-
ices, and activities available through
partner programs; or

(3) Making available a direct linkage
through technology to program staff
who can provide meaningful informa-
tion or services.

(i) A ‘‘direct linkage’ means pro-
viding direct connection at the omne-
stop center, within a reasonable time,
by phone or through a real-time Web-
based communication to a program
staff member who can provide program
information or services to the cus-
tomer.

(ii) A “‘direct linkage’ cannot exclu-
sively be providing a phone number or

described in
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computer Web site or providing infor-
mation, pamphlets, or materials.

(e) All comprehensive one-stop cen-
ters must be physically and program-
matically accessible to individuals
with disabilities, as described in 29
CFR part 38, the implementing regula-
tions of WIOA sec. 188.

§463.310 What is an affiliated site and
what must be provided there?

(a) An affiliated site, or affiliate one-
stop center, is a site that makes avail-
able to job seeker and employer cus-
tomers one or more of the one-stop
partners’ programs, services, and ac-
tivities. An affiliated site does not
need to provide access to every re-
quired one-stop partner program. The
frequency of program staff’s physical
presence in the affiliated site will be
determined at the local level. Affili-
ated sites are access points in addition
to the comprehensive one-stop cen-
ter(s) in each local area. If used by
local areas as a part of the service de-
livery strategy, affiliate sites must be
implemented in a manner that supple-
ments and enhances customer access to
services.

(b) As described in §463.315, Wagner-
Peyser Act employment services can-
not be a stand-alone affiliated site.

(c) States, in conjunction with the
Local WDBs, must examine Ilease
agreements and property holdings
throughout the one-stop delivery sys-
tem in order to use property in an effi-
cient and effective way. Where nec-
essary and appropriate, States and
Local WDBs must take expeditious
steps to align lease expiration dates
with efforts to consolidate one-stop op-
erations into service points where Wag-
ner-Peyser Act employment services
are colocated as soon as reasonably
possible. These steps must be included
in the State Plan.

(d) All affiliated sites must be phys-
ically and programmatically accessible
to individuals with disabilities, as de-
scribed in 29 CFR part 38, the imple-
menting regulations of WIOA sec. 188.

49

§463.400

§463.315 Can a stand-alone Wagner-
Peyser Act Employment Service of-
fice be designated as an affiliated
one-stop site?

(a) Separate stand-alone Wagner-
Peyser Act Employment Service offices
are not permitted under WIOA, as also
described in 20 CFR 6562.202.

(b) If Wagner-Peyser Act employ-
ment services are provided at an affili-
ated site, there must be at least one or
more other partners in the affiliated
site with a physical presence of com-
bined staff more than 50 percent of the
time the center is open. Additionally,
the other partner must not be the part-
ner administering local veterans’ em-
ployment representatives, disabled vet-
erans’ outreach program specialists, or
unemployment compensation pro-
grams. If Wagner-Peyser Act employ-
ment services and any of these 3 pro-
grams are provided at an affiliated
site, an additional partner or partners
must have a presence of combined staff
in the center more than 50 percent of
the time the center is open.

§463.320 Are there any requirements
for networks of eligible one-stop
partners or specialized centers?

Any network of one-stop partners or
specialized centers, as described in
§463.300(d)(3), must be connected to the
comprehensive one-stop center and any
appropriate affiliate one-stop centers,
for example, by having processes in
place to make referrals to these cen-
ters and the partner programs located
in them. Wagner-Peyser Act employ-
ment services cannot stand alone in a
specialized center. Just as described in
§463.315 for an affiliated site, a special-
ized center must include other pro-
grams besides Wagner-Peyser Act em-
ployment services, local veterans’ em-
ployment representatives, disabled vet-
erans’ outreach program specialists,
and unemployment compensation.

§463.400 Who are the required one-
stop partners?

(a) Section 121(b)(1)(B) of WIOA iden-
tifies the entities that are required
partners in the local one-stop delivery
systems.

(b) The required partners are the en-
tities responsible for administering the
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following programs and activities in
the local area:

(1) Programs authorized under title I
of WIOA, including:

(i) Adults;

(ii) Dislocated workers;

(iii) Youth;

(iv) Job Corps;

(v) YouthBuild;

(vi) Native American programs; and

(vii) Migrant and seasonal farm-
worker programs;

(2) The Wagner-Peyser Act Employ-
ment Service program authorized
under the Wagner-Peyser Act (29 U.S.C.
49 et seq.), as amended by WIOA title
I11;

(3) The Adult Education and Family
Literacy Act (AEFLA) program au-
thorized under title IT of WIOA;

(4) The Vocational Rehabilitation
(VR) program authorized under title I
of the Rehabilitation Act of 1973 (29
U.S.C. 720 et seq.), as amended by WIOA
title IV;

(5) The Senior Community Service
Employment Program authorized
under title V of the Older Americans
Act of 1965 (42 U.S.C. 3056 et seq.);

(6) Career and technical education
programs at the postsecondary level
authorized under the Carl D. Perkins
Career and Technical Education Act of
2006 (20 U.S.C. 2301 et seq.);

(7) Trade Adjustment Assistance ac-
tivities authorized under chapter 2 of
title II of the Trade Act of 1974 (19
U.S.C. 2271 et seq.);

(8) Jobs for Veterans State Grants
programs authorized under chapter 41
of title 38, U.S.C.;

(9) Employment and training activi-
ties carried out under the Community
Services Block Grant (42 U.S.C. 9901 et
seq.);

(10) Employment and training activi-
ties carried out by the Department of
Housing and Urban Development;

(11) Programs authorized under State
unemployment compensation laws (in
accordance with applicable Federal
law);

(12) Programs authorized under sec.
212 of the Second Chance Act of 2007 (42
U.S.C. 17532); and

(13) Temporary Assistance for Needy
Families (TANF') authorized under part
A of title IV of the Social Security Act
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(42 U.S.C. 601 et seq.), unless exempted
by the Governor under §463.405(b).

§463.405 Is Temporary Assistance for
Needy Families a required one-stop
partner?

(a) Yes, TANF, authorized under part
A of title IV of the Social Security Act
(42 U.S.C. 601 et seq.), is a required part-
ner.

(b) The Governor may determine that
TANF will not be a required partner in
the State, or within some specific local
areas in the State. In this instance, the
Governor must notify the Secretaries
of the U.S. Departments of Labor and
Health and Human Services in writing
of this determination.

(c) In States, or local areas within a
State, where the Governor has deter-
mined that TANF is not required to be
a partner, local TANF programs may
still work in collaboration or partner-
ship with the local one-stop centers to
deliver employment and training serv-
ices to the TANF population unless in-
consistent with the Governor’s direc-
tion.

§463.410 What other entities
serve as one-stop partners?

may

(a) Other entities that carry out a
workforce development program, in-
cluding Federal, State, or local pro-
grams and programs in the private sec-
tor, may serve as additional partners
in the one-stop delivery system if the
Local WDB and chief elected official(s)
approve the entity’s participation.

(b) Additional partners may include,
but are not limited to:

(1) Employment and training pro-
grams administered by the Social Se-
curity Administration, including the
Ticket to Work and Self-Sufficiency
Program established under sec. 1148 of
the Social Security Act (42 U.S.C.
1320b-19);

(2) Employment and training pro-
grams carried out by the Small Busi-
ness Administration;

(3) Supplemental Nutrition Assist-
ance Program (SNAP) employment and
training programs, authorized under
secs. 6(d)(4) and 6(o) of the Food and
Nutrition Act of 2008 (7 TU.S.C.
2015(d)(4));
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(4) Client Assistance Program au-
thorized under sec. 112 of the Rehabili-
tation Act of 1973 (29 U.S.C. 732);

(5) Programs authorized under the
National and Community Service Act
of 1990 (42 U.S.C. 12501 et seq.); and

(6) Other appropriate Federal, State
or local programs, including, but not
limited to, employment, education,
and training programs provided by pub-
lic libraries or in the private sector.

§463.415 What entity serves as the
one-stop partner for a particular
program in the local area?

(a) The entity that carries out the
program and activities listed in
§463.400 or §463.410, and therefore serves
as the one-stop partner, is the grant re-
cipient, administrative entity, or orga-
nization responsible for administering
the funds of the specified program in
the local area. The term ‘‘entity’ does
not include the service providers that
contract with, or are subrecipients of,
the local administrative entity. For
programs that do not include local ad-
ministrative entities, the responsible
State agency must be the partner. Spe-
cific entities for particular programs
are identified in paragraphs (b) through
(e) of this section. If a program or ac-
tivity listed in §463.400 is not carried
out in a local area, the requirements
relating to a required one-stop partner
are not applicable to such program or
activity in that local one-stop delivery
system.

(b) For title II of WIOA, the entity or
agency that carries out the program
for the purposes of paragraph (a) of this
section is the sole entity or agency in
the State or outlying area responsible
for administering or supervising policy
for adult education and literacy activi-
ties in the State or outlying area. The
State eligible entity or agency may
delegate its responsibilities under
paragraph (a) of this section to one or
more eligible providers or consortium
of eligible providers.

(¢c) For the VR program, authorized
under title I of the Rehabilitation Act
of 1973, as amended by WIOA title IV,
the entity that carries out the program
for the purposes of paragraph (a) of this
section is the designated State agen-
cies or designated State units specified
under sec. 101(a)(2) of the Rehabilita-
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tion Act that is primarily concerned
with vocational rehabilitation, or voca-
tional and other rehabilitation, of indi-
viduals with disabilities.

(d) Under WIOA title I, the national
programs, including Job Corps, the Na-
tive American program, YouthBuild,
and Migrant and Seasonal Farmworker
programs are required one-stop part-
ners. The entity for the Native Amer-
ican program, YouthBuild, and Mi-
grant and Seasonal Farmworker pro-
grams is the grantee of those respec-
tive programs. The entity for Job
Corps is the Job Corps center.

(e) For the Carl D. Perkins Career
and Technical Education Act of 2006,
the entity that carries out the program
for the purposes of paragraph (a) of this
section is the eligible recipient or re-
cipients at the postsecondary level, or
a consortium of eligible recipients at
the postsecondary level in the local
area. The eligible recipient at the post-
secondary level may also request as-
sistance from the State eligible agency
in completing its responsibilities under
paragraph (a) of this section.

§463.420 What are the roles and re-
sponsibilities of the required one-
stop partners?

Each required partner must:

(a) Provide access to its programs or
activities through the one-stop deliv-
ery system, in addition to any other
appropriate locations;

(b) Use a portion of funds made avail-
able to the partner’s program, to the
extent consistent with the Federal law
authorizing the partner’s program and
with Federal cost principles in 2 CFR
parts 200 and 3474 (requiring, among
other things, that costs are allowable,
reasonable, necessary, and allocable),
to:

(1) Provide applicable career services;
and

(2) Work -collaboratively with the
State and Local WDBs to establish and
maintain the one-stop delivery system.
This includes jointly funding the one-
stop infrastructure through partner
contributions that are based upon:

(i) A reasonable cost allocation
methodology by which infrastructure
costs are charged to each partner based
on proportionate use and relative ben-
efit received;
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(ii) Federal cost principles; and

(iii) Any local administrative cost re-
quirements in the Federal law author-
izing the partner’s program. (This is
further described in §463.700.)

(c) Enter into an MOU with the Local
WDB relating to the operation of the
one-stop delivery system that meets
the requirements of §463.500(b);

(d) Participate in the operation of
the one-stop delivery system con-
sistent with the terms of the MOU, re-
quirements of authorizing laws, the
Federal cost principles, and all other
applicable legal requirements; and

(e) Provide representation on the
State and Local WDBs as required and
participate in Board committees as
needed.

§463.425 What are the applicable ca-
reer services that must be provided
through the one-stop delivery sys-
tem by required one-stop partners?

(a) The applicable career services to
be delivered by required one-stop part-
ners are those services listed in §463.430
that are authorized to be provided
under each partner’s program.

(b) One-stop centers provide services
to individual customers based on indi-
vidual needs, including the seamless
delivery of multiple services to indi-
vidual customers. There is no required
sequence of services.

§463.430 What are career services?

Career services, as identified in sec.
134(c)(2) of WIOA, consist of three
types:

(a) Basic career services must be
made available and, at a minimum,
must include the following services, as
consistent with allowable program ac-
tivities and Federal cost principles:

(1) Determinations of whether the in-
dividual is eligible to receive assist-
ance from the adult, dislocated worker,
or youth programs;

(2) Outreach, intake (including work-
er profiling), and orientation to infor-
mation and other services available
through the one-stop delivery system.
For the TANF program, States must
provide individuals with the oppor-
tunity to initiate an application for
TANF assistance and non-assistance
benefits and services, which could be
implemented through the provision of
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paper application forms or links to the
application Web site;

(3) Initial assessment of skill levels
including literacy, numeracy, and
English language proficiency, as well
as aptitudes, abilities (including skills
gaps), and supportive services needs;

(4) Labor exchange services, includ-
ing—

(i) Job search and placement assist-
ance, and, when needed by an indi-
vidual, career counseling, including—

(A) Provision of information on in-
demand industry sectors and occupa-
tions (as defined in sec. 3(23) of WIOA);
and

(B) Provision of information on non-
traditional employment; and

(ii) Appropriate recruitment and
other business services on behalf of em-
ployers, including information and re-
ferrals to specialized business services
other than those traditionally offered
through the one-stop delivery system;

(5) Provision of referrals to and co-
ordination of activities with other pro-
grams and services, including programs
and services within the one-stop deliv-
ery system and, when appropriate,
other workforce development pro-
grams;

(6) Provision of workforce and labor
market employment statistics infor-
mation, including the provision of ac-
curate information relating to local,
regional, and national labor market
areas, including—

(i) Job vacancy listings in labor mar-
ket areas;

(ii) Information on job skills nec-
essary to obtain the vacant jobs listed;
and

(iii) Information relating to local oc-
cupations in demand and the earnings,
skill requirements, and opportunities
for advancement for those jobs;

(7) Provision of performance informa-
tion and program cost information on
eligible providers of education, train-
ing, and workforce services by program
and type of providers;

(8) Provision of information, in usa-
ble and understandable formats and
languages, about how the local area is
performing on local performance ac-
countability measures, as well as any
additional performance information re-
lating to the area’s one-stop delivery
system;
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(9) Provision of information, in usa-
ble and understandable formats and
languages, relating to the availability
of supportive services or assistance,
and appropriate referrals to those serv-
ices and assistance, including: Child
care; child support; medical or child
health assistance available through the
State’s Medicaid program and Chil-
dren’s Health Insurance Program; ben-
efits under SNAP; assistance through
the earned income tax credit; and as-
sistance under a State program for
TANF, and other supportive services
and transportation provided through
that program;

(10) Provision of information and
meaningful assistance to individuals
seeking assistance in filing a claim for
unemployment compensation.

(i) “Meaningful assistance’ means:

(A) Providing assistance on-site
using staff who are well-trained in un-
employment compensation claims fil-
ing and the rights and responsibilities
of claimants; or

(B) Providing assistance by phone or
via other technology, as long as the as-
sistance is provided by trained and
available staff and within a reasonable
time.

(ii) The costs associated in providing
this assistance may be paid for by the
State’s unemployment insurance pro-
gram, or the WIOA adult or dislocated
worker programs, or some combination
thereof.

(11) Assistance in establishing eligi-
bility for programs of financial aid as-
sistance for training and education
programs not provided under WIOA.

(b) Individualized career services
must be made available if determined
to be appropriate in order for an indi-
vidual to obtain or retain employment.
These services include the following
services, as consistent with program
requirements and Federal cost prin-
ciples:

(1) Comprehensive and specialized as-
sessments of the skill levels and serv-
ice needs of adults and dislocated
workers, which may include—

(i) Diagnostic testing and use of
other assessment tools; and

(ii) In-depth interviewing and evalua-
tion to identify employment barriers
and appropriate employment goals;
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(2) Development of an individual em-
ployment plan, to identify the employ-
ment goals, appropriate achievement
objectives, and appropriate combina-
tion of services for the participant to
achieve his or her employment goals,
including the list of, and information
about, the eligible training providers
(as described in 20 CFR 680.180);

(3) Group counseling;

(4) Individual counseling;

(5) Career planning;

(6) Short-term pre-vocational serv-
ices including development of learning
skills, communication skills, inter-
viewing skills, punctuality, personal
maintenance skills, and professional
conduct services to prepare individuals
for unsubsidized employment or train-
ng;

(7) Internships and work experiences
that are linked to careers (as described
in 20 CFR 680.170);

(8) Workforce preparation activities;

(9) Financial literacy services as de-
scribed in sec. 129(b)(2)(D) of WIOA and
20 CFR 681.500;

(10) Out-of-area job search assistance
and relocation assistance; and

(11) English language acquisition and
integrated education and training pro-
grams.

(c) Follow-up services must be pro-
vided, as appropriate, including: Coun-
seling regarding the workplace, for par-
ticipants in adult or dislocated worker
workforce investment activities who
are placed in unsubsidized employ-
ment, for up to 12 months after the
first day of employment.

(d) In addition to the requirements in
paragraph (a)(2) of this section, TANF
agencies must identify employment
services and related support being pro-
vided by the TANF program (within
the local area) that qualify as career
services and ensure access to them via
the local one-stop delivery system.

§463.435 What are the business serv-
ices provided through the one-stop
delivery system, and how are they
provided?

(a) Certain career services must be
made available to local employers, spe-
cifically labor exchange activities and
labor market information described in
§463.430(a)(4)(ii) and (a)(6). Local areas
must establish and develop relation-
ships and networks with large and
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small employers and their inter-
mediaries. Local areas also must de-
velop, convene, or implement industry
or sector partnerships.

(b) Customized business services may
be provided to employers, employer as-
sociations, or other such organizations.
These services are tailored for specific
employers and may include:

(1) Customized screening and referral
of qualified participants in training
services to employers;

(2) Customized services to employers,
employer associations, or other such
organizations, on employment-related
issues;

(3) Customized recruitment events
and related services for employers in-
cluding targeted job fairs;

(4) Human resource consultation
services, including but not limited to
assistance with:

(i) Writing/reviewing job descriptions
and employee handbooks;

(ii) Developing performance evalua-
tion and personnel policies;

(iii) Creating orientation sessions for
new workers;

(iv) Honing job interview techniques
for efficiency and compliance;

(v) Analyzing employee turnover;

(vi) Creating job accommodations
and using assistive technologies; or

(vii) Explaining labor and employ-
ment laws to help employers comply
with discrimination, wage/hour, and
safety/health regulations;

(5) Customized labor market informa-
tion for specific employers, sectors, in-
dustries or clusters; and

(6) Other similar customized services.

(c) Local areas may also provide
other business services and strategies
that meet the workforce investment
needs of area employers, in accordance
with partner programs’ statutory re-
quirements and consistent with Fed-
eral cost principles. These business
services may be provided through effec-
tive business intermediaries working in
conjunction with the Local WDB, or
through the use of economic develop-
ment, philanthropic, and other public
and private resources in a manner de-
termined appropriate by the Local
WDB and in cooperation with the
State. Allowable activities, consistent
with each partner’s authorized activi-
ties, include, but are not limited to:
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(1) Developing and implementing in-
dustry sector strategies (including
strategies involving industry partner-
ships, regional skills alliances, indus-
try skill panels, and sectoral skills
partnerships);

(2) Customized assistance or referral
for assistance in the development of a
registered apprenticeship program;

(3) Developing and delivering innova-
tive workforce investment services and
strategies for area employers, which
may include career pathways, skills
upgrading, skill standard development
and certification for recognized post-
secondary credential or other employer
use, and other effective initiatives for
meeting the workforce investment
needs of area employers and workers;

(4) Assistance to area employers in
managing reductions in force in coordi-
nation with rapid response activities
and with strategies for the aversion of
layoffs, which may include strategies
such as early identification of firms at
risk of layoffs, use of feasibility studies
to assess the needs of and options for
at-risk firms, and the delivery of em-
ployment and training activities to ad-
dress risk factors;

(5) The marketing of business serv-
ices to appropriate area employers, in-
cluding small and mid-sized employers;
and

(6) Assisting employers with access-
ing local, State, and Federal tax cred-
its.

(d) All business services and strate-
gies must be reflected in the local plan,
described in 20 CFR 679.560(b)(3).

§463.440 When may a fee be charged
for the business services in this
subpart?

(a) There is no requirement that a
fee-for-service be charged to employ-
ers.

(b) No fee may be charged for services
provided in §463.435(a).

(c) A fee may be charged for services
provided under §463.435(b) and (c). Serv-
ices provided under §463.435(c) may be
provided through effective business
intermediaries working in conjunction
with the Local WDB and may also be
provided on a fee-for-service basis or
through the leveraging of economic de-
velopment, philanthropic, and other
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public and private resources in a man-
ner determined appropriate by the
Local WDB. The Local WDB may exam-
ine the services provided compared
with the assets and resources available
within the local one-stop delivery sys-
tem and through its partners to deter-
mine an appropriate cost structure for
services, if any.

(d) Any fees earned are recognized as
program income and must be expended
by the partner in accordance with the
partner program’s authorizing statute,
implementing regulations, and Federal
cost principles identified in Uniform
Guidance.

§463.500 What is the Memorandum of
Understanding for the one-stop de-
livery system and what must be in-
cluded in the Memorandum of Un-
derstanding?

(a) The MOU is the product of local
discussion and negotiation, and is an
agreement developed and executed be-
tween the Local WDB and the one-stop
partners, with the agreement of the
chief elected official and the one-stop
partners, relating to the operation of
the one-stop delivery system in the
local area. Two or more local areas in
a region may develop a single joint
MOU, if they are in a region that has
submitted a regional plan under sec.
106 of WIOA.

(b) The MOU must include:

(1) A description of services to be pro-
vided through the one-stop delivery
system, including the manner in which
the services will be coordinated and de-
livered through the system;

(2) Agreement on funding the costs of
the services and the operating costs of
the system, including:

(i) Funding of infrastructure costs of
one-stop centers in accordance with
§§463.700 through 463.755; and

(ii) Funding of the shared services
and operating costs of the one-stop de-
livery system described in §463.760;

(3) Methods for referring individuals
between the one-stop operators and
partners for appropriate services and
activities;

(4) Methods to ensure that the needs
of workers, youth, and individuals with
barriers to employment, including in-
dividuals with disabilities, are ad-
dressed in providing access to services,
including access to technology and ma-
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terials that are available through the
one-stop delivery system;

(5) The duration of the MOU and pro-
cedures for amending it; and

(6) Assurances that each MOU will be
reviewed, and if substantial changes
have occurred, renewed, not less than
once every 3-year period to ensure ap-
propriate funding and delivery of serv-
ices.

(¢c) The MOU may contain any other
provisions agreed to by the parties that
are consistent with WIOA title I, the
authorizing statutes and regulations of
one-stop partner programs, and the
WIOA regulations.

(d) When fully executed, the MOU
must contain the signatures of the
Local WDB, one-stop partners, the
chief elected official(s), and the time
period in which the agreement is effec-
tive. The MOU must be updated not
less than every 3 years to reflect any
changes in the signatory official of the
Board, one-stop partners, and chief
elected officials, or one-stop infrastruc-
ture funding.

(e) If a one-stop partner appeal to the
State regarding infrastructure costs,
using the process described in §463.750,
results in a change to the one-stop
partner’s infrastructure cost contribu-
tions, the MOU must be updated to re-
flect the final one-stop partner infra-
structure cost contributions.

§463.505 Is there a single Memo-
randum of Understanding for the
local area, or must there be dif-
ferent Memoranda of Under-
standing between the Local Work-
force Development Board and each
partner?

(a) A single ‘“‘umbrella’ MOU may be
developed that addresses the issues re-
lating to the local one-stop delivery
system for the Local WDB, chief elect-
ed official and all partners. Alter-
natively, the Local WDB (with agree-
ment of chief elected official) may
enter into separate agreements be-
tween each partner or groups of part-
ners.

(b) Under either approach, the re-
quirements described in §463.500 apply.
Since funds are generally appropriated
annually, the Local WDB may nego-
tiate financial agreements with each
partner annually to update funding of
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services and operating costs of the sys-
tem under the MOU.

§463.510 How must the Memorandum
of Understanding be negotiated?

(a) WIOA emphasizes full and effec-
tive partnerships between Local WDBs,
chief elected officials, and one-stop
partners. Local WDBs and partners
must enter into good-faith negotia-
tions. Local WDBs, chief elected offi-
cials, and one-stop partners may also
request assistance from a State agency
responsible for administering the part-
ner program, the Governor, State
WDB, or other appropriate parties on
other aspects of the MOU.

(b) Local WDBs and one-stop partners
must establish, in the MOU, how they
will fund the infrastructure costs and
other shared costs of the one-stop cen-
ters. If agreement regarding infrastruc-
ture costs is not reached when other
sections of the MOU are ready, an in-
terim infrastructure funding agree-
ment may be included instead, as de-
scribed in §463.715(c). Once agreement
on infrastructure funding is reached,
the Local WDB and one-stop partners
must amend the MOU to include the in-
frastructure funding of the one-stop
centers. Infrastructure funding is de-
scribed in detail in §§463.700 through
463.760.

(c) The Local WDB must report to
the State WDB, Governor, and relevant
State agency when MOU negotiations
with one-stop partners have reached an
impasse.

(1) The Local WDB and partners must
document the negotiations and efforts
that have taken place in the MOU. The
State WDB, one-stop partner programs,
and the Governor may consult with the
appropriate Federal agencies to ad-
dress impasse situations related to
issues other than infrastructure fund-
ing after attempting to address the im-
passe. Impasses related to infrastruc-
ture cost funding must be resolved
using the State infrastructure cost
funding mechanism  described in
§463.730.

(2) The Local WDB must report fail-
ure to execute an MOU with a required
partner to the Governor, State WDB,
and the State agency responsible for
administering the partner’s program.
Additionally, if the State cannot assist
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the Local WDB in resolving the im-
passe, the Governor or the State WDB
must report the failure to the Sec-
retary of Labor and to the head of any
other Federal agency with responsi-
bility for oversight of a partner’s pro-
gram.

§463.600 Who may operate one-stop
centers?

(a) One-stop operators may be a sin-
gle entity (public, private, or non-
profit) or a consortium of entities. If
the consortium of entities is one of
one-stop partners, it must include a
minimum of three of the one-stop part-
ners described in §463.400.

(b) The one-stop operator may oper-
ate one or more one-stop centers.
There may be more than one one-stop
operator in a local area.

(c) The types of entities that may be
a one-stop operator include:

(1) An institution of higher edu-
cation;

(2) An Employment Service State
agency established under the Wagner-
Peyser Act;

(3) A community-based organization,
nonprofit organization, or workforce
intermediary;

(4) A private for-profit entity;

(5) A government agency;

(6) A Local WDB, with the approval
of the chief elected official and the
Governor; or

(7) Another interested organization
or entity, which is capable of carrying
out the duties of the one-stop operator.
Examples may include a local chamber
of commerce or other business organi-
zation, or a labor organization.

(d) Elementary schools and sec-
ondary schools are not eligible as one-
stop operators, except that a nontradi-
tional public secondary school such as
a night school, adult school, or an area
career and technical education school
may be selected.

(e) The State and Local WDBs must
ensure that, in carrying out WIOA pro-
grams and activities, one-stop opera-
tors:

(1) Disclose any potential conflicts of
interest arising from the relationships
of the operators with particular train-
ing service providers or other service
providers (further discussed in 20 CFR
679.430);
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(2) Do not establish practices that
create disincentives to providing serv-
ices to individuals with barriers to em-
ployment who may require longer-term
career and training services; and

(3) Comply with Federal regulations
and procurement policies relating to
the calculation and use of profits, in-
cluding those at 20 CFR 683.295, the
Uniform Guidance at 2 CFR part 200,
and other applicable regulations and
policies.

§463.605 How is the one-stop operator
selected?

(a) Consistent with paragraphs (b)
and (c) of this section, the Local WDB
must select the one-stop operator
through a competitive process, as re-
quired by sec. 121(d)(2)(A) of WIOA, at
least once every 4 years. A State may
require, or a Local WDB may choose to
implement, a competitive selection
process more than once every 4 years.

(b) In instances in which a State is
conducting the competitive process de-
scribed in paragraph (a) of this section,
the State must follow the same policies
and procedures it uses for procurement
with non-Federal funds.

(c) All other non-Federal entities, in-
cluding subrecipients of a State (such
as local areas), must use a competitive
process based on local procurement
policies and procedures and the prin-
ciples of competitive procurement in
the Uniform Guidance set out at 2 CFR
200.318 through 200.326. All references to
‘“‘noncompetitive proposals’ in the Uni-
form Guidance at 2 CFR 200.320(f) will
be read as ‘‘sole source procurement”
for the purposes of implementing this
section.

(d) Entities must prepare written
documentation explaining the deter-
mination concerning the nature of the
competitive process to be followed in
selecting a one-stop operator.

§463.610 When is the sole-source selec-
tion of one-stop operators appro-
priate, and how is it conducted?

(a) States may select a one-stop oper-
ator through sole source selection
when allowed under the same policies
and procedures used for competitive
procurement with non-Federal funds,
while other non-Federal entities in-
cluding subrecipients of a State (such
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as local areas) may select a one-stop
operator through sole selection when
consistent with local procurement poli-
cies and procedures and the Uniform
Guidance set out at 2 CFR 200.320.

(b) In the event that sole source pro-
curement is determined necessary and
reasonable, in accordance with
§463.605(c), written documentation
must be prepared and maintained con-
cerning the entire process of making
such a selection.

(c) Such sole source procurement
must include appropriate conflict of in-
terest policies and procedures. These
policies and procedures must conform
to the specifications in 20 CFR 679.430
for demonstrating internal controls
and preventing conflict of interest.

(d) A Local WDB may be selected as
a one-stop operator through sole source
procurement only with agreement of
the chief elected official in the local
area and the Governor. The Local WDB
must establish sufficient conflict of in-
terest policies and procedures and
these policies and procedures must be
approved by the Governor.

§463.615 May an entity currently serv-
ing as one-stop operator compete to
be a one-stop operator under the
procurement requirements of this
subpart?

(a) Local WDBs may compete for and
be selected as one-stop operators, as
long as appropriate firewalls and con-
flict of interest policies and procedures
are in place. These policies and proce-
dures must conform to the specifica-
tions in 20 CFR 679.430 for dem-
onstrating internal controls and pre-
venting conflict of interest.

(b) State and local agencies may
compete for and be selected as one-stop
operators by the Local WDB, as long as
appropriate firewalls and conflict of in-
terest policies and procedures are in
place. These policies and procedures
must conform to the specifications in
20 CFR 679.430 for demonstrating inter-
nal controls and preventing conflict of
interest.

(c) In the case of single-area States
where the State WDB serves as the
Local WDB, the State agency is eligi-
ble to compete for and be selected as
operator as long as appropriate fire-
walls and conflict of interest policies
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are in place and followed for the com-
petition. These policies and procedures
must conform to the specifications in
20 CFR 679.430 for demonstrating inter-
nal controls and preventing conflicts of
interest.

§463.620 What is the one-stop opera-
tor’s role?

(a) At a minimum, the one-stop oper-
ator must coordinate the service deliv-
ery of required one-stop partners and
service providers. Local WDBs may es-
tablish additional roles of one-stop op-
erator, including, but not limited to:
Coordinating service providers across
the one-stop delivery system, being the
primary provider of services within the
center, providing some of the services
within the center, or coordinating serv-
ice delivery in a multi-center area,
which may include affiliated sites. The
competition for a one-stop operator
must clearly articulate the role of the
one-stop operator.

(b)(1) Subject to paragraph (b)(2) of
this section, a one-stop operator may
not perform the following functions:
Convene system stakeholders to assist
in the development of the local plan;
prepare and submit local plans (as re-
quired under sec. 107 of WIOA); be re-
sponsible for oversight of itself; man-
age or significantly participate in the
competitive selection process for one-
stop operators; select or terminate one-
stop operators, career services, and
youth providers; negotiate local per-
formance accountability measures; or
develop and submit budget for activi-
ties of the Local WDB in the local area.

(2) An entity serving as a one-stop
operator, that also serves a different
role within the one-stop delivery sys-
tem, may perform some or all of these
functions when it is acting in its other
role, if it has established sufficient
firewalls and conflict of interest poli-
cies and procedures. The policies and
procedures must conform to the speci-
fications in 20 CFR 679.430 for dem-
onstrating internal controls and pre-
venting conflict of interest.

§463.625 Can a one-stop operator also
be a service provider?

Yes, but there must be appropriate
firewalls in place in regards to the
competition, and subsequent oversight,
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monitoring, and evaluation of perform-
ance of the service provider. The oper-
ator cannot develop, manage, or con-
duct the competition of a service pro-
vider in which it intends to compete. In
cases where an operator is also a serv-
ice provider, there must be firewalls
and internal controls within the oper-
ator-service provider entity, as well as
specific policies and procedures at the
Local WDB level regarding oversight,
monitoring, and evaluation of perform-
ance of the service provider. The fire-
walls must conform to the specifica-
tions in 20 CFR 679.430 for dem-
onstrating internal controls and pre-
venting conflicts of interest.

§463.630 Can State merit staff still
work in a one-stop center where the
op"erator is not a governmental enti-
ty?

Yes. State merit staff can continue
to perform functions and activities in
the omne-stop center. The Local WDB
and one-stop operator must establish a
system for management of merit staff
in accordance with State policies and
procedures. Continued use of State
merit staff for the provision of Wagner-
Peyser Act services or services from
other programs with merit staffing re-
quirements must be included in the
competition for and final contract with
the one-stop operator when Wagner-
Peyser Act services or services from
other programs with merit staffing re-
quirements are being provided.

§463.635 What is the compliance date
of the provisions of this subpart?

(a) No later than July 1, 2017, one-
stop operators selected under the com-
petitive process described in this sub-
part must be in place and operating the
one-stop center.

(b) By November 17, 2016, every Local
WDB must demonstrate it is taking
steps to prepare for competition of its
one-stop operator. This demonstration
may include, but is not limited to,
market research, requests for informa-
tion, and conducting a cost and price
analysis.

§463.700 What are the one-stop infra-
structure costs?

(a) Infrastructure costs of one-stop
centers are nonpersonnel costs that are
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necessary for the general operation of
the one-stop center, including:

(1) Rental of the facilities;

(2) Utilities and maintenance;

(3) Equipment (including assessment-
related products and assistive tech-
nology for individuals with disabil-
ities); and

(4) Technology to facilitate access to
the one-stop center, including tech-
nology used for the center’s planning
and outreach activities.

(b) Local WDBs may consider com-
mon identifier costs as costs of one-
stop infrastructure.

(c) Each entity that carries out a
program or activities in a local one-
stop center, described in §§463.400
through 463.410, must use a portion of
the funds available for the program and
activities to maintain the one-stop de-
livery system, including payment of
the infrastructure costs of one-stop
centers. These payments must be in ac-
cordance with this subpart; Federal
cost principles, which require that all
costs must be allowable, reasonable,
necessary, and allocable to the pro-
gram; and all other applicable legal re-
quirements.

§463.705 What guidance must the Gov-
ernor issue regarding one-stop in-
frastructure funding?

(a) The Governor, after consultation
with chief elected officials, the State
WDB, and Local WDBs, and consistent
with guidance and policies provided by
the State WDB, must develop and issue
guidance for use by local areas, specifi-
cally:

(1) Guidelines for State-administered
one-stop partner programs for deter-
mining such programs’ contributions
to a one-stop delivery system, based on
such programs’ proportionate use of
such system, and relative benefit re-
ceived, consistent with Office of Man-
agement and Budget (OMB) Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards in 2 CFR part 200, in-
cluding determining funding for the
costs of infrastructure; and

(2) Guidance to assist Local WDBs,
chief elected officials, and one-stop
partners in local areas in determining
equitable and stable methods of fund-
ing the costs of infrastructure at one-
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stop centers based on proportionate use
and relative benefit received, and con-
sistent with Federal cost principles
contained in the Uniform Guidance at 2
CFR part 200.

(b) The guidance must include:

(1) The appropriate roles of the one-
stop partner programs in identifying
one-stop infrastructure costs;

(2) Approaches to facilitate equitable
and efficient cost allocation that re-
sults in a reasonable cost allocation
methodology where infrastructure
costs are charged to each partner based
on its proportionate use of the one-stop
centers and relative benefit received,
consistent with Federal cost principles
at 2 CFR part 200; and

(3) The timelines regarding notifica-
tion to the Governor for not reaching
local agreement and triggering the
State funding mechanism described in
§463.730, and timelines for a one-stop
partner to submit an appeal in the
State funding mechanism.

§463.710 How are infrastructure costs
funded?

Infrastructure costs are funded either
through the local funding mechanism
described in §463.715 or through the
State funding mechanism described in
§463.730.

§463.715 How are one-stop infrastruc-
ture costs funded in the local fund-
ing mechanism?

(a) In the local funding mechanism,
the Local WDB, chief elected officials,
and one-stop ©partners agree to
amounts and methods of calculating
amounts each partner will contribute
for one-stop infrastructure funding, in-
clude the infrastructure funding terms
in the MOU, and sign the MOU. The
local funding mechanism must meet all
of the following requirements:

(1) The infrastructure costs are fund-
ed through cash and fairly evaluated
non-cash and third-party in-kind part-
ner contributions and include any
funding from philanthropic organiza-
tions or other private entities, or
through other alternative financing op-
tions, to provide a stable and equitable
funding stream for ongoing one-stop
delivery system operations;
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(2) Contributions must be negotiated
between one-stop partners, chief elect-
ed officials, and the Local WDB and the
amount to be contributed must be in-
cluded in the MOU;

(3) The one-stop partner program’s
proportionate share of funding must be
calculated in accordance with the Uni-
form Administrative Requirements,
Cost Principles, and Audit Require-
ments for Federal Awards in 2 CFR
part 200 based upon a reasonable cost
allocation methodology whereby infra-
structure costs are charged to each
partner in proportion to its use of the
one-stop center, relative to benefits re-
ceived. Such costs must also be allow-
able, reasonable, necessary, and allo-
cable;

(4) Partner shares must be periodi-
cally reviewed and reconciled against
actual costs incurred, and adjusted to
ensure that actual costs charged to any
one-stop partners are proportionate to
the use of the one-stop center and rel-
ative to the benefit received by the
one-stop partners and their respective
programs or activities.

(b) In developing the section of the
MOU on one-stop infrastructure fund-
ing described in §463.755, the Local
WDB and chief elected officials will:

(1) Ensure that the one-stop partners
adhere to the guidance identified in
§463.705 on one-stop delivery system in-
frastructure costs.

(2) Work with one-stop partners to
achieve consensus and informally me-
diate any possible conflicts or disagree-
ments among one-stop partners.

(3) Provide technical assistance to
new one-stop partners and local grant
recipients to ensure that those entities
are informed and knowledgeable of the
elements contained in the MOU and the
one-stop infrastructure costs arrange-
ment.

(¢c) The MOU may include an interim
infrastructure funding agreement, in-
cluding as much detail as the Local
WDB has negotiated with one-stop
partners, if all other parts of the MOU
have been negotiated, in order to allow
the partner programs to operate in the
one-stop centers. The interim infra-
structure funding agreement must be
finalized within 6 months of when the
MOU is signed. If the interim infra-
structure funding agreement is not fi-
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nalized within that timeframe, the
Local WDB must notify the Governor,
as described in §463.725.

§463.720 What funds are used to pay
for infrastructure costs in the local
one-stop infrastructure funding
mechanism?

(a) In the local funding mechanism,
one-stop partner programs may deter-
mine what funds they will use to pay
for infrastructure costs. The use of
these funds must be in accordance with
the requirements in this subpart, and
with the relevant partner’s authorizing
statutes and regulations, including, for
example, prohibitions against sup-
planting non-Federal resources, statu-
tory Ilimitations on administrative
costs, and all other applicable legal re-
quirements. In the case of partners ad-
ministering programs authorized by
title I of WIOA, these infrastructure
costs may be considered program costs.
In the case of partners administering
adult education and literacy programs
authorized by title II of WIOA, these
funds must include Federal funds made
available for the local administration
of adult education and literacy pro-
grams authorized by title II of WIOA.
These funds may also include non-Fed-
eral resources that are cash, in-kind or
third-party contributions. In the case
of partners administering the Carl D.
Perkins Career and Technical Edu-
cation Act of 2006, funds used to pay for
infrastructure costs may include funds
available for local administrative ex-
penses, non-Federal resources that are
cash, in-kind or third-party contribu-
tions, and may include other funds
made available by the State.

(b) There are no specific caps on the
amount or percent of overall funding a
one-stop partner may contribute to
fund infrastructure costs under the
local funding mechanism, except that
contributions for administrative costs
may not exceed the amount available
for administrative costs under the au-
thorizing statute of the partner pro-
gram. However, amounts contributed
for infrastructure costs must be allow-
able and based on proportionate use of
the one-stop centers and relative ben-
efit received by the partner program,
taking into account the total cost of
the one-stop infrastructure as well as
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alternate financing options, and must
be consistent with 2 CFR part 200, in-
cluding the Federal cost principles.

(c) Cash, non-cash, and third-party
in-kind contributions may be provided
by one-stop partners to cover their pro-
portionate share of infrastructure
costs.

(1) Cash contributions are cash funds
provided to the Local WDB or its des-
ignee by one-stop partners, either di-
rectly or by an interagency transfer.

(2) Non-cash contributions are com-
prised of—

(i) Expenditures incurred by one-stop
partners on behalf of the one-stop cen-
ter; and

(ii) Non-cash contributions or goods
or services contributed by a partner
program and used by the one-stop cen-
ter.

(3) Non-cash contributions, especially
those set forth in paragraph (c)(2)(ii) of
this section, must be valued consistent
with 2 CFR 200.306 to ensure they are
fairly evaluated and meet the partners’
proportionate share.

(4) Third-party in-kind contributions
are:

(i) Contributions of space, equipment,
technology, non-personnel services, or
other like items to support the infra-
structure costs associated with one-
stop operations, by a non-one-stop
partner to support the one-stop center
in general, not a specific partner; or

(ii) Contributions by a non-one-stop
partner of space, equipment, tech-
nology, mnon-personnel services, or
other like items to support the infra-
structure costs associated with one-
stop operations, to a one-stop partner
to support its proportionate share of
one-stop infrastructure costs.

(iii) In-kind contributions described
in paragraphs (¢)(4)(i) and (ii) of this
section must be valued consistent with
2 CFR 200.306 and reconciled on a reg-
ular basis to ensure they are fairly
evaluated and meet the proportionate
share of the partner.

(5) All partner contributions, regard-
less of the type, must be reconciled on
a regular basis (i.e., monthly or quar-
terly), comparing actual expenses in-
curred to relative benefits received, to
ensure each partner program is con-
tributing its proportionate share in ac-
cordance with the terms of the MOU.
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§463.725 What happens if consensus
on infrastructure funding is not
reached at the local level between
the Local Workforce Development
Board, chief elected officials, and
one-stop partners?

With regard to negotiations for infra-
structure funding for Program Year
(PY) 2017 and for each subsequent pro-
gram year thereafter, if the Local
WDB, chief elected officials, and one-
stop partners do not reach consensus
on methods of sufficiently funding
local infrastructure through the local
funding mechanism in accordance with
the Governor’s guidance issued under
§463.705 and consistent with the regula-
tions in §§463.715 and 463.720, and in-
clude that consensus agreement in the
signed MOU, then the Local WDB must
notify the Governor by the deadline es-
tablished by the Governor under
§463.705(b)(3). Once notified, the Gov-
ernor must administer funding through
the State funding mechanism, as de-
scribed in §§463.730 through 463.738, for
the program year impacted by the local
area’s failure to reach consensus.

§463.730 What is the State one-stop in-
frastructure funding mechanism?

(a) Consistent with sec.
121(h)(1)(A)()AI) of WIOA, if the Local
WDB, chief elected official, and one-
stop partners in a local area do not
reach consensus agreement on methods
of sufficiently funding the costs of in-
frastructure of one-stop centers for a
program year, the State funding mech-
anism is applicable to the local area
for that program year.

(b) In the State funding mechanism,
the Governor, subject to the limita-
tions in paragraph (c) of this section,
determines one-stop partner contribu-
tions after consultation with the chief
elected officials, Local WDBs, and the
State WDB. This determination in-
volves:

(1) The application of a budget for
one-stop infrastructure costs as de-
scribed in §463.735, based on either
agreement reached in the local area ne-
gotiations or the State WDB formula
outlined in §463.745;

(2) The determination of each local
one-stop partner program’s propor-
tionate use of the one-stop delivery
system and relative benefit received,
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consistent with the Uniform Guidance
at 2 CFR part 200, including the Fed-
eral cost principles, the partner pro-
grams’ authorizing laws and regula-
tions, and other applicable legal re-
quirements described in §463.736; and

(3) The calculation of required state-
wide program caps on contributions to
infrastructure costs from one-stop
partner programs in areas operating
under the State funding mechanism as
described in §463.738.

(¢) In certain situations, the Gov-
ernor does not determine the infra-
structure cost contributions for some
one-stop partner programs under the
State funding mechanism.

(1) The Governor will not determine
the contribution amounts for infra-
structure funds for Native American
program grantees described in 20 CFR
part 684. The appropriate portion of
funds to be provided by Native Amer-
ican program grantees to pay for one-
stop infrastructure must be determined
as part of the development of the MOU
described in §463.500 and specified in
that MOU.

(2) In States in which the policy-
making authority is placed in an enti-
ty or official that is independent of the
authority of the Governor with respect
to the funds provided for adult edu-
cation and literacy activities author-
ized under title II of WIOA, postsec-
ondary career and technical education
activities authorized under the Carl D.
Perkins Career and Technical Edu-
cation Act of 2006, or VR services au-
thorized under title I of the Rehabilita-
tion Act of 1973 (other than sec. 112 or
part C), as amended by WIOA title IV,
the determination of the amount each
of the applicable partners must con-
tribute to assist in paying the infra-
structure costs of one-stop centers
must be made by the official or chief
officer of the entity with such author-
ity, in consultation with the Governor.

(d) Any duty, ability, choice, respon-
sibility, or other action otherwise re-
lated to the determination of infra-
structure costs contributions that is
assigned to the Governor in §§463.730
through 463.745 also applies to this de-
cision-making process performed by
the official or chief officer described in
paragraph (c¢)(2) of this section.
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§463.731 What are the steps to deter-
mine the amount to be paid under
the State one-stop infrastructure
funding mechanism?

(a) To initiate the State funding
mechanism, a Local WDB that has not
reached consensus on methods of suffi-
ciently funding 1local infrastructure
through the local funding mechanism
as provided in §463.725 must notify the
Governor by the deadline established
by the Governor under §463.705(b)(3).

(b) Once a Local WDB has informed
the Governor that no consensus has
been reached:

(1) The Local WDB must provide the
Governor with local negotiation mate-
rials in accordance with §463.735(a).

(2) The Governor must determine the
one-stop center budget by either:

(i) Accepting a budget previously
agreed upon by partner programs in
the local negotiations, in accordance
with §463.735(b)(1); or

(ii) Creating a budget for the one-
stop center using the State WDB for-
mula (described in §463.745) in accord-
ance with §463.735(b)(3).

(3) The Governor then must establish
a cost allocation methodology to deter-
mine the one-stop partner programs’
proportionate shares of infrastructure
costs, in accordance with §463.736.

(4)(i) Using the methodology estab-
lished under paragraph (b)(2)(ii) of this
section, and taking into consideration
the factors concerning individual part-
ner programs listed in §463.737(b)(2),
the Governor must determine each
partner’s proportionate share of the in-
frastructure costs, in accordance with
§463.737(b)(1), and

(ii) In accordance with §463.730(c), in
some instances, the Governor does not
determine a partner program’s propor-
tionate share of infrastructure funding
costs, in which case it must be deter-
mined by the entities named in
§463.730(c)(1) and (2).

(5) The Governor must then calculate
the statewide caps on the amounts that
partner programs may be required to
contribute toward infrastructure fund-
ing, according to the steps found at
§463.738(a)(1) through (4).
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(6) The Governor must ensure that
the aggregate total of the infrastruc-
ture contributions according to propor-
tionate share required of all local part-
ner programs in local areas under the
State funding mechanism do not ex-
ceed the cap for that particular pro-
gram, in accordance with §463.738(b)(1).
If the total does not exceed the cap, the
Governor must direct each one-stop
partner program to pay the amount de-
termined under §463.737(a) toward the
infrastructure funding costs of the one-
stop center. If the total does exceed the
cap, then to determine the amount to
direct each one-stop program to pay,
the Governor may:

(i) Ascertain, in accordance with
§463.738(b)(2)(i), whether the local part-
ner or partners whose proportionate
shares are calculated above the indi-
vidual program caps are willing to vol-
untarily contribute above the capped
amount to equal that program’s pro-
portionate share; or

(ii) Choose from the options provided
in §463.738(b)(2)(ii), including having
the local area re-enter negotiations to
reassess each one-stop partner’s pro-
portionate share and make adjust-
ments or identify alternate sources of
funding to make up the difference be-
tween the capped amount and the pro-
portionate share of infrastructure
funding of the one-stop partner.

(7) If none of the solutions given in
paragraphs (b)(6)(i) and (ii) of this sec-
tion prove to be viable, the Governor
must reassess the proportionate shares
of each one-stop partner so that the ag-
gregate amount attributable to the
local partners for each program is less
than that program’s cap amount. Upon
such reassessment, the Governor must
direct each one-stop partner program
to pay the reassessed amount toward
the infrastructure funding costs of the
one-stop center.

§463.735 How are infrastructure cost
budgets for the one-stop centers in
a local area determined in the State
one-stop infrastructure funding
mechanism?

(a) Local WDBs must provide to the
Governor appropriate and relevant ma-
terials and documents used in the ne-
gotiations under the 1local funding
mechanism, including but not limited
to: The local WIOA plan, the cost allo-
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cation method or methods proposed by
the partners to be used in determining
proportionate share, the proposed
amounts or budget to fund infrastruc-
ture, the amount of total partner funds
included, the type of funds or non-cash
contributions, proposed one-stop center
budgets, and any agreed upon or pro-
posed MOUs.

(b)(1) If a local area has reached
agreement as to the infrastructure
budget for the one-stop centers in the
local area, it must provide this budget
to the Governor as required by para-
graph (a) of this section. If, as a result
of the agreed upon infrastructure budg-
et, only the individual programmatic
contributions to infrastructure funding
based upon proportionate use of the
one-stop centers and relative benefit
received are at issue, the Governor
may accept the budget, from which the
Governor must calculate each partner’s
contribution consistent with the cost
allocation methodologies contained in
the Uniform Guidance found in 2 CFR
part 200, as described in §463.736.

(2) The Governor may also take into
consideration the extent to which the
partners in the local area have agreed
in determining the proportionate
shares, including any agreements
reached at the local level by one or
more partners, as well as any other ele-
ment or product of the negotiating
process provided to the Governor as re-
quired by paragraph (a) of this section.

(3) If a local area has not reached
agreement as to the infrastructure
budget for the one-stop centers in the
local area, or if the Governor deter-
mines that the agreed upon budget
does not adequately meet the needs of
the local area or does not reasonably
work within the confines of the local
area’s resources in accordance with the
Governor’s one-stop budget guidance
(which is required to be issued by
WIOA sec. 121(h)(1)(B) and under
§463.705), then, in accordance with
§463.745, the Governor must use the for-
mula developed by the State WDB
based on at least the factors required
under §463.745, and any associated
weights to determine the local area
budget.
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§463.736 How does the Governor es-
tablish a cost allocation method-
ology used to determine the one-
stop partner programs’ propor-
tionate shares of infrastructure
costs under the State one-stop in-
frastructure funding mechanism?

Once the appropriate budget is deter-
mined for a local area through either
method described in §463.735 (by ac-
ceptance of a budget agreed upon in
local negotiation or by the Governor
applying the formula detailed in
§463.745), the Governor must determine
the appropriate cost allocation meth-
odology to be applied to the one-stop
partners in such local area, consistent
with the Federal cost principles per-
mitted under 2 CFR part 200, to fund
the infrastructure budget.

§463.737 How are one-stop partner
programs’ proportionate shares of
infrastructure costs determined
under the State one-stop infrastruc-
ture funding mechanism?

(a) The Governor must direct the
one-stop partners in each local area
that have not reached agreement under
the local funding mechanism to pay
what the Governor determines is each
partner program’s proportionate share
of infrastructure funds for that area,
subject to the application of the caps
described in §463.738.

(b)(1) The Governor must use the cost
allocation methodology—as deter-
mined under §463.736—to determine
each partner’s proportionate share of
the infrastructure costs under the
State funding mechanism, subject to
considering the factors described in
paragraph (b)(2) of this section.

(2) In determining each partner pro-
gram’s proportionate share of infra-
structure costs, the Governor must
take into account the costs of adminis-
tration of the one-stop delivery system
for purposes not related to one-stop
centers for each partner (such as costs
associated with maintaining the Local
WDB or information technology sys-
tems), as well as the statutory require-
ments for each partner program, the
partner program’s ability to fulfill
such requirements, and all other appli-
cable legal requirements. The Governor
may also take into consideration the
extent to which the partners in the
local area have agreed in determining
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the proportionate shares, including any
agreements reached at the local level
by one or more partners, as well as any
other materials or documents of the
negotiating process, which must be
provided to the Governor by the Local
WDB and described in §463.735(a).

§463.738 How are statewide caps on
the contributions for one-stop infra-
structure funding determined in
the State one-stop infrastructure
funding mechanism?

(a) The Governor must calculate the
statewide cap on the contributions for
one-stop infrastructure funding re-
quired to be provided by each one-stop
partner program for those local areas
that have not reached agreement. The
cap is the amount determined under
paragraph (a)(4) of this section, which
the Governor derives by:

(1) First, determining the amount re-
sulting from applying the percentage
for the corresponding one-stop partner
program provided in paragraph (d) of
this section to the amount of Federal
funds provided to carry out the one-
stop partner program in the State for
the applicable fiscal year;

(2) Second, selecting a factor (or fac-
tors) that reasonably indicates the use
of one-stop centers in the State, apply-
ing such factor(s) to all local areas in
the State, and determining the per-
centage of such factor(s) applicable to
the local areas that reached agreement
under the local funding mechanism in
the State;

(3) Third, determining the amount re-
sulting from applying the percentage
determined in paragraph (a)(2) of this
section to the amount determined
under paragraph (a)(1) of this section
for the one-stop partner program; and

(4) Fourth, determining the amount
that results from subtracting the
amount determined under paragraph
(a)(3) of this section from the amount
determined under paragraph (a)(1) of
this section. The outcome of this final
calculation results in the partner pro-
gram’s cap.

(b)(1) The Governor must ensure that
the funds required to be contributed by
each partner program in the local areas
in the State under the State funding
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mechanism, in aggregate, do not ex-
ceed the statewide cap for each pro-
gram as determined under paragraph
(a) of this section.

(2) If the contributions initially de-
termined under §463.737 would exceed
the applicable cap determined under
paragraph (a) of this section, the Gov-
ernor may:

(i) Ascertain if the one-stop partner
whose contribution would otherwise
exceed the cap determined under para-
graph (a) of this section will volun-
tarily contribute above the capped
amount, so that the total contribu-
tions equal that partner’s propor-
tionate share. The one-stop partner’s
contribution must still be consistent
with the program’s authorizing laws
and regulations, the Federal cost prin-
ciples in 2 CFR part 200, and other ap-
plicable legal requirements; or

(ii) Direct or allow the Local WDB,
chief elected officials, and one-stop
partners to: Re-enter negotiations, as
necessary; reduce the infrastructure
costs to reflect the amount of funds
that are available for such costs with-
out exceeding the cap levels; reassess
the proportionate share of each one-
stop partner; or identify alternative
sources of financing for one-stop infra-
structure funding, consistent with the
requirement that each one-stop partner
pay an amount that is consistent with
the proportionate use of the one-stop
center and relative benefit received by
the partner, the program’s authorizing
laws and regulations, the Federal cost
principles in 2 CFR part 200, and other
applicable legal requirements.

(3) If applicable under paragraph
(b)(2)(ii) of this section, the Local
WDB, chief elected officials, and one-
stop partners, after renegotiation, may
come to agreement, sign an MOU, and
proceed under the local funding mecha-
nism. Such actions do not require the
redetermination of the applicable caps
under paragraph (a) of this section.

(4) If, after renegotiation, agreement
among partners still cannot be reached
or alternate financing cannot be identi-
fied, the Governor may adjust the spec-
ified allocation, in accordance with the
amounts available and the limitations
described in paragraph (d) of this sec-
tion. In determining these adjust-
ments, the Governor may take into ac-
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count information relating to the re-
negotiation as well as the information
described in §463.735(a).

(c) Limitations. Subject to paragraph
(a) of this section and in accordance
with WIOA sec. 121(h)(2)(D), the fol-
lowing limitations apply to the Gov-
ernor’s calculations of the amount that
one-stop partners in local areas that
have not reached agreement under the
local funding mechanism may be re-
quired under §463.736 to contribute to
one-stop infrastructure funding:

(1) WIOA formula programs and Wag-
ner-Peyser Act Employment Service. The
portion of funds required to be contrib-
uted under the WIOA youth, adult, or
dislocated worker programs, or under
the Wagner-Peyser Act (29 U.S.C. 49 et
seq.) must not exceed three percent of
the amount of the program in the
State for a program year.

(2) Other ome-stop partners. For re-
quired one-stop partners other than
those specified in paragraphs (¢)(1), (3),
(5), and (6) of this section, the portion
of funds required to be contributed
must not exceed 1.5 percent of the
amount of Federal funds provided to
carry out that program in the State for
a fiscal year. For purposes of the Carl
D. Perkins Career and Technical Edu-
cation Act of 2006, the cap on contribu-
tions is determined based on the funds
made available by the State for post-
secondary level programs and activi-
ties under sec. 132 of the Carl D. Per-
kins Career and Technical Education
Act and the amount of funds used by
the State under sec. 112(a)(3) of the
Perkins Act during the prior year to
administer postsecondary level pro-
grams and activities, as applicable.

(3) Vocational Rehabilitation

(i) Within a State, for the entity or
entities administering the programs
described in WIOA sec. 121(b)(1)(B)(iv)
and §463.400, the allotment is based on
the one State Federal fiscal year allot-
ment, even in instances where that al-
lotment is shared between two State
agencies, and the cumulative portion of
funds required to be contributed must
not exceed—

(A) 0.75 percent of the amount of Fed-
eral funds provided to carry out such
program in the State for Fiscal Year
2016 for purposes of applicability of the
State funding mechanism for PY 2017;
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(B) 1.0 percent of the amount pro-
vided to carry out such program in the
State for Fiscal Year 2017 for purposes
of applicability of the State funding
mechanism for PY 2018;

(C) 1.25 percent of the amount pro-
vided to carry out such program in the
State for Fiscal Year 2018 for purposes
of applicability of the State funding
mechanism for PY 2019;

(D) 1.5 percent of the amount pro-
vided to carry out such program in the
State for Fiscal Year 2019 and following
years for purposes of applicability of
the State funding mechanism for PY
2020 and subsequent years.

(ii) The limitations set forth in para-
graph (d)(3)(i) of this section for any
given fiscal year must be based on the
final VR allotment to the State in the
applicable Federal fiscal year.

(4) Federal direct spending programs.
For local areas that have not reached a
one-stop infrastructure funding agree-
ment by consensus, an entity admin-
istering a program funded with direct
Federal spending, as defined in sec.
250(c)(8) of the Balanced Budget and
Emergency Deficit Control Act of 1985,
as in effect on February 15, 2014 (2
U.S.C. 900(c)(8)), must not be required
to provide more for infrastructure
costs than the amount that the Gov-
ernor determined (as described in
§463.737).

(6) TANF programs. For purposes of
TANF, the cap on contributions is de-
termined based on the total Federal
TANF funds expended by the State for
work, education, and training activi-
ties during the prior Federal fiscal year
(as reported to the Department of
Health and Human Services (HHS) on
the quarterly TANF Financial Report
form), plus any additional amount of
Federal TANF funds that the State
TANF agency reasonably determines
was expended for administrative costs
in connection with these activities but
that was separately reported to HHS as
an administrative cost. The State’s
contribution to the one-stop infra-
structure must not exceed 1.5 percent
of these combined expenditures.

(6) Community Services Block Grant
(CSBG) programs. For purposes of
CSBG, the cap on contributions will be
based on the total amount of CSBG
funds determined by the State to have
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been expended by local CSBG-eligible
entities for the provision of employ-
ment and training activities during the
prior Federal fiscal year for which in-
formation is available (as reported to
HHS on the CSBG Annual Report) and
any additional amount that the State
CSBG agency reasonably determines
was expended for administrative pur-
poses in connection with these activi-
ties and was separately reported to
HHS as an administrative cost. The
State’s contribution must not exceed
1.5 percent of these combined expendi-
tures.

(d) For programs for which it is not
otherwise feasible to determine the
amount of Federal funding used by the
program until the end of that pro-
gram’s operational year—because, for
example, the funding available for edu-
cation, employment, and training ac-
tivities is included within funding for
the program that may also be used for
other unrelated activities—the deter-
mination of the Federal funds provided
to carry out the program for a fiscal
year under paragraph (a)(1) of this sec-
tion may be determined by:

(1) The percentage of Federal funds
available to the one-stop partner pro-
gram that were used by the one-stop
partner program for education, em-
ployment, and training activities in
the previous fiscal year for which data
are available; and

(2) Applying the percentage deter-
mined under paragraph (d)(1) of this
section to the total amount of Federal
funds available to the one-stop partner
program for the fiscal year for which
the determination under paragraph
(a)(1) of this section applies.

§463.740 What funds are used to pay
for infrastructure costs in the State
one-stop infrastructure funding
mechanism?

(a) In the State funding mechanism,
infrastructure costs for WIOA title I
programs, including Native American
Programs described in 20 CFR part 684,
may be paid using program funds, ad-
ministrative funds, or both. Infrastruc-
ture costs for the Senior Community
Service Employment Program under
title V of the Older Americans Act (42
U.S.C. 3056 et seq.) may also be paid
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using program funds, administrative
funds, or both.

(b) In the State funding mechanism,
infrastructure costs for other required
one-stop partner programs (listed in
§§463.400 through 463.410) are limited to
the program’s administrative funds, as
appropriate.

(c) In the State funding mechanism,
infrastructure costs for the adult edu-
cation program authorized by title II of
WIOA must be paid from the funds that
are available for local administration
and may be paid from funds made
available by the State or non-Federal
resources that are cash, in-kind, or
third-party contributions.

(d) In the State funding mechanism,
infrastructure costs for the Carl D.
Perkins Career and Technical Edu-
cation Act of 2006 must be paid from
funds available for local administra-
tion of postsecondary level programs
and activities to eligible recipients or
consortia of eligible recipients and
may be paid from funds made available
by the State or non-Federal resources
that are cash, in-kind, or third-party
contributions.

§463.745 What factors does the State
Workforce Development Board use
to develop the formula described in
Workforce Innovation and Oppor-
tunity Act, which is used by the
Governor to determine the appro-
priate one-stop infrastructure budg-
et for each local area operating
under the State infrastructure
funding mechanism, if no reason-
ably implementable locally nego-
tiated budget exists?

The State WDB must develop a for-
mula, as described in WIOA sec.
121(h)(3)(B), to be used by the Governor
under §463.735(b)(3) in determining the
appropriate budget for the infrastruc-
ture costs of one-stop centers in the
local areas that do not reach agree-
ment under the local funding mecha-
nism and are, therefore, subject to the
State funding mechanism. The formula
identifies the factors and cor-
responding weights for each factor that
the Governor must use, which must in-
clude: the number of one-stop centers
in a local area; the population served
by such centers; the services provided
by such centers; and any factors relat-
ing to the operations of such centers in
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the local area that the State WDB de-
termines are appropriate. As indicated
in §463.735(b)(1), if the local area has
agreed on such a budget, the Governor
may accept that budget in lieu of ap-
plying the formula factors.

§463.750 When and how can a one-stop
partner appeal a one-stop infra-
structure amount designated by the
State under the State infrastruc-
ture funding mechanism?

(a) The Governor must establish a
process, described under sec.
121(h)(2)(E) of WIOA, for a one-stop
partner administering a program de-
scribed in §§463.400 through 463.410 to
appeal the Governor’s determination
regarding the one-stop partner’s por-
tion of funds to be provided for one-
stop infrastructure costs. This appeal
process must be described in the Uni-
fied State Plan.

(b) The appeal may be made on the
ground that the Governor’s determina-
tion is inconsistent with proportionate
share requirements in §463.735(a), the
cost contribution limitations in
§463.735(b), the cost contribution caps
in §463.738, consistent with the process
described in the State Plan.

(c) The process must ensure prompt
resolution of the appeal in order to en-
sure the funds are distributed in a
timely manner, consistent with the re-
quirements of 20 CFR 683.630.

(d) The one-stop partner must submit
an appeal in accordance with State’s
deadlines for appeals specified in the
guidance issued under §463.705(b)(3), or
if the State has not set a deadline,
within 21 days from the Governor’s de-
termination.

§463.755 What are the required ele-
ments regarding infrastructure
funding that must be included in
the one-stop Memorandum of Un-
derstanding?

The MOU, fully described in §463.500,
must contain the following informa-
tion whether the local areas use either
the local one-stop or the State funding
method:

(a) The period of time in which this
infrastructure funding agreement is ef-
fective. This may be a different time
period than the duration of the MOU.

(b) Identification of an infrastructure
and shared services budget that will be
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periodically reconciled against actual
costs incurred and adjusted accord-
ingly to ensure that it reflects a cost
allocation methodology that dem-
onstrates how infrastructure costs are
charged to each partner in proportion
to its use of the one-stop center and
relative benefit received, and that com-
plies with 2 CFR part 200 (or any cor-
responding similar regulation or rul-
ing).

(c) Identification of all one-stop part-
ners, chief elected officials, and Local
WDB participating in the infrastruc-
ture funding arrangement.

(d) Steps the Local WDB, chief elect-
ed officials, and one-stop partners used
to reach consensus or an assurance
that the local area followed the guid-
ance for the State funding process.

(e) Description of the process to be
used among partners to resolve issues
during the MOU duration period when
consensus cannot be reached.

(f) Description of the periodic modi-
fication and review process to ensure
equitable benefit among one-stop part-
ners.

§463.760 How do one-stop partners
jointly fund other shared costs
under the Memorandum of Under-
standing?

(a) In addition to jointly funding in-
frastructure costs, one-stop partners
listed in §§463.400 through 463.410 must
use a portion of funds made available
under their programs’ authorizing Fed-
eral law (or fairly evaluated in-kind
contributions) to pay the additional
costs relating to the operation of the
one-stop delivery system. These other
costs must include applicable career
services and may include other costs,
including shared services.

(b) For the purposes of paragraph (a)
of this section, shared services’ costs
may include the costs of shared serv-
ices that are authorized for and may be
commonly provided through the one-
stop partner programs to any indi-
vidual, such as initial intake, assess-
ment of needs, appraisal of basic skills,
identification of appropriate services
to meet such needs, referrals to other
one-stop partners, and business serv-
ices. Shared operating costs may also
include shared costs of the Local
WDB’s functions.
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(c) Contributions to the additional
costs related to operation of the one-
stop delivery system may be cash, non-
cash, or third-party in-kind contribu-
tions, consistent with how these are
described in §463.720(c).

(d) The shared costs described in
paragraph (a) of this section must be
allocated according to the proportion
of benefit received by each of the part-
ners, consistent with the Federal law
authorizing the partner’s program, and
consistent with all other applicable
legal requirements, including Federal
cost principles in 2 CFR part 200 (or
any corresponding similar regulation
or ruling) requiring that costs are al-
lowable, reasonable, necessary, and al-
locable.

(e) Any shared costs agreed upon by
the one-stop partners must be included
in the MOU.

§463.800 How are one-stop centers and
one-stop delivery systems certified
for effectiveness, physical and pro-
grammatic accessibility, and contin-
uous improvement?

(a) The State WDB, in consultation
with chief elected officials and Local
WDBs, must establish objective cri-
teria and procedures for Local WDBs to
use when certifying one-stop centers.

(1) The State WDB, in consultation
with chief elected officials and Local
WDBs, must review and update the cri-
teria every 2 years as part of the re-
view and modification of State Plans
pursuant to §463.135.

(2) The criteria must be consistent
with the Governor’s and State WDB’s
guidelines, guidance, and policies on
infrastructure funding decisions, de-
scribed in §463.705. The criteria must
evaluate the one-stop centers and one-
stop delivery system for effectiveness,
including customer satisfaction, phys-
ical and programmatic accessibility,
and continuous improvement.

(3) When the Local WDB is the one-
stop operator as described in 20 CFR
679.410, the State WDB must certify the
one-stop center.

(b) Evaluations of effectiveness must
include how well the one-stop center
integrates available services for par-
ticipants and businesses, meets the
workforce development needs of par-
ticipants and the employment needs of
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local employers, operates in a cost-effi-
cient manner, coordinates services
among the one-stop partner programs,
and provides access to partner program
services to the maximum extent prac-
ticable, including providing services
outside of regular business hours where
there is a workforce need, as identified
by the Local WDB. These evaluations
must take into account feedback from
one-stop customers. They must also in-
clude evaluations of how well the one-
stop center ensures equal opportunity
for individuals with disabilities to par-
ticipate in or benefit from one-stop
center services. These evaluations
must include criteria evaluating how
well the centers and delivery systems
take actions to comply with the dis-
ability-related regulations imple-
menting WIOA sec. 188, set forth at 29
CFR part 38. Such actions include, but
are not limited to:

(1) Providing reasonable accommoda-
tions for individuals with disabilities;

(2) Making reasonable modifications
to policies, practices, and procedures
where necessary to avoid discrimina-
tion against persons with disabilities;

(3) Administering programs in the
most integrated setting appropriate;

(4) Communicating with persons with
disabilities as effectively as with oth-
ers;

(5) Providing appropriate auxiliary
aids and services, including assistive
technology devices and services, where
necessary to afford individuals with
disabilities an equal opportunity to
participate in, and enjoy the benefits
of, the program or activity; and

(6) Providing for the physical accessi-
bility of the one-stop center to individ-
uals with disabilities.

(c) Evaluations of continuous im-
provement must include how well the
one-stop center supports the achieve-
ment of the negotiated local levels of
performance for the indicators of per-
formance for the local area described
in sec. 116(b)(2) of WIOA and part 463.
Other continuous improvement factors
may include a regular process for iden-
tifying and responding to technical as-
sistance needs, a regular system of con-
tinuing professional staff development,
and having systems in place to capture
and respond to specific customer feed-
back.
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(d) Local WDBs must assess at least
once every 3 years the effectiveness,
physical and programmatic accessi-
bility, and continuous improvement of
one-stop centers and the one-stop de-
livery systems using the criteria and
procedures developed by the State
WDB. The Local WDB may establish
additional criteria, or set higher stand-
ards for service coordination, than
those set by the State criteria. Local
WDBs must review and update the cri-
teria every 2 years as part of the Local
Plan update process described in
§463.580. Liocal WDBs must certify one-
stop centers in order to be eligible to
use infrastructure funds in the State
funding mechanism described in
§463.730.

(e) All one-stop centers must comply
with applicable physical and pro-
grammatic accessibility requirements,
as set forth in 29 CFR part 38, the im-
plementing regulations of WIOA sec.
188.

§463.900 What is the common identi-
fier to be used by each one-stop de-
livery system?

(a) The common one-stop delivery
system identifier is ‘‘American Job
Center.”

(b) As of November 17, 2016, each one-
stop delivery system must include the
“American Job Center’ identifier or “‘a
proud partner of the American Job
Center network’” on all primary elec-
tronic resources used by the one-stop
delivery system, and on any newly
printed, purchased, or created mate-
rials.

(c) As of July 1, 2017, each one-stop
delivery system must include the
“American Job Center’’ identifier or ‘‘a
proud partner of the American Job
Center network” on all products, pro-
grams, activities, services, electronic
resources, facilities, and related prop-
erty and new materials used in the one-
stop delivery system.

(d) One-stop partners, States, or local
areas may use additional identifiers on
their products, programs, activities,
services, facilities, and related prop-
erty and materials.

Subpart K [Reserved]
PART 464 [RESERVED]
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PART 472 [RESERVED] PARTS 489-499 [RESERVED]
PART 477 [RESERVED]
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§600.1 Scope.

This part establishes the rules and
procedures that the Secretary uses to
determine whether an educational in-
stitution qualifies in whole or in part
as an eligible institution of higher edu-
cation under the Higher Education Act
of 1965, as amended (HEA). An eligible
institution of higher education may
apply to participate in programs au-
thorized by the HEA (HEA programs).

(Authority: 20 U.S.C. 1088, 1094, 1099b, 1099c,
and 1141)

§600.2 Definitions.

The following definitions apply to
terms used in this part:

Academic engagement: Active partici-
pation by a student in an instructional
activity related to the student’s course
of study that—

(1) Is defined by the institution in ac-
cordance with any applicable require-
ments of its State or accrediting agen-
cy,

(2) Includes, but is not limited to—

(i) Attending a synchronous class,
lecture, recitation, or field or labora-
tory activity, physically or online,
where there is an opportunity for inter-
action between the instructor and stu-
dents;

(ii) Submitting an academic assign-
ment;

(iii) Taking
exam;

(iv) Participating in an interactive
tutorial, webinar, or other interactive
computer-assisted instruction;

an assessment or an
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(v) Participating in a study group,
group project, or an online discussion
that is assigned by the institution; or

(vi) Interacting with an instructor
about academic matters; and

(3) Does not include, for example—

(i) Living in institutional housing;

(ii) Participating in the institution’s
meal plan;

(iii) Logging into an online class or
tutorial without any further participa-
tion; or

(iv) Participating in academic coun-
seling or advisement.

Accredited: The status of public rec-
ognition that a nationally recognized
accrediting agency grants to an insti-
tution or educational program that
meets the agency’s established require-
ments.

Additional location: A facility that is
geographically apart from the main
campus of the institution and at which
the institution offers at least 50 per-
cent of a program and may qualify as a
branch campus.

Award year: The period of time from
July 1 of one year through June 30 of
the following year.

Branch campus: An additional loca-
tion of an institution that is geo-
graphically apart and independent of
the main campus of the institution.
The Secretary considers a location of
an institution to be independent of the
main campus if the location—

(1) Is permanent in nature;

(2) Offers courses in educational pro-
grams leading to a degree, certificate,
or other recognized educational creden-
tial;

(3) Has its own faculty and adminis-
trative or supervisory organization;
and

(4) Has its own budgetary and hiring
authority.

Clock hour: (1) A period of time con-
sisting of—

(i) A 50- to 60-minute class, lecture,
or recitation in a 60-minute period;

(ii) A 50- to 60-minute faculty-super-
vised laboratory, shop training, or in-
ternship in a 60-minute period;

(iii) Sixty minutes of preparation in
a correspondence course; or

(iv) In distance education, 50 to 60
minutes in a 60-minute period of at-
tendance in—
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(A) A synchronous or asynchronous
class, lecture, or recitation where there
is opportunity for direct interaction
between the instructor and students; or

(B) An asynchronous learning activ-
ity involving academic engagement in
which the student interacts with tech-
nology that can monitor and document
the amount of time that the student
participates in the activity.

(2) A clock hour in a distance edu-
cation program does not meet the re-
quirements of this definition if it does
not meet all accrediting agency and
State requirements or if it exceeds an
agency’s or State’s restrictions on the
number of clock hours in a program
that may be offered through distance
education.

(3) An institution must be capable of
monitoring a student’s attendance in
50 out of 60 minutes for each clock hour
under this definition.

Correspondence course: (1) A course
provided by an institution under which
the institution provides instructional
materials, by mail or electronic trans-
mission, including examinations on the
materials, to students who are sepa-
rated from the instructors. Interaction
between instructors and students in a
correspondence course is limited, is not
regular and substantive, and is pri-
marily initiated by the student.

(2) If a course is part correspondence
and part residential training, the Sec-
retary considers the course to be a cor-
respondence course.

(3) A correspondence course is not
distance education.

Credit hour: Except as provided in 34
CFR 668.8(k) and (1), a credit hour is an
amount of student work defined by an
institution, as approved by the institu-
tion’s accrediting agency or State ap-
proval agency, that is consistent with
commonly accepted practice in post-
secondary education and that—

(1) Reasonably approximates not less
than—

(i) One hour of classroom or direct
faculty instruction and a minimum of
two hours of out-of-class student work
each week for approximately fifteen
weeks for one semester or trimester
hour of credit, or ten to twelve weeks
for one quarter hour of credit, or the
equivalent amount of work over a dif-
ferent period of time; or
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(ii) At least an equivalent amount of
work as required in paragraph (1)(i) of
this definition for other academic ac-
tivities as established by the institu-
tion, including laboratory work, in-
ternships, practica, studio work, and
other academic work leading to the
award of credit hours; and

(2) Permits an institution, in deter-
mining the amount of work associated
with a credit hour, to take into ac-
count a variety of delivery methods,
measurements of student work, aca-
demic calendars, disciplines, and de-
gree levels.

Distance education: (1) Education that
uses one or more of the technologies
listed in paragraphs (2)(i) through (iv)
of this definition to deliver instruction
to students who are separated from the
instructor or instructors and to sup-
port regular and substantive inter-
action between the students and the in-
structor or instructors, either syn-
chronously or asynchronously.

(2) The technologies that may be
used to offer distance education in-
clude—

(1) The internet;

(ii) Omne-way and two-way trans-
missions through open broadcast,
closed circuit, cable, microwave,
broadband lines, fiber optics, satellite,
or wireless communications devices;

(iii) Audio conference; or

(iv) Other media used in a course in
conjunction with any of the tech-
nologies listed in paragraphs (2)(i)
through (iii) of this definition.

(3) For purposes of this definition, an
instructor is an individual responsible
for delivering course content and who
meets the qualifications for instruction
established by an institution’s accred-
iting agency.

(4) For purposes of this definition,
substantive interaction is engaging
students in teaching, learning, and as-
sessment, consistent with the content
under discussion, and also includes at
least two of the following—

(i) Providing direct instruction;

(ii) Assessing or providing feedback
on a student’s coursework;

(iii) Providing information or re-
sponding to questions about the con-
tent of a course or competency;
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(iv) Facilitating a group discussion
regarding the content of a course or
competency; or

(v) Other instructional activities ap-
proved by the institution’s or pro-
gram’s accrediting agency.

(6) An institution ensures regular
interaction between a student and an
instructor or instructors by, prior to
the student’s completion of a course or
competency—

(i) Providing the opportunity for sub-
stantive interactions with the student
on a predictable and scheduled basis
commensurate with the length of time
and the amount of content in the
course or competency; and

(ii) Monitoring the student’s aca-
demic engagement and success and en-
suring that an instructor is responsible
for promptly and proactively engaging
in substantive interaction with the
student when needed on the basis of
such monitoring, or upon request by
the student.

Educational program: (1) A legally au-
thorized postsecondary program of or-
ganized instruction or study that:

(i) Leads to an academic, profes-
sional, or vocational degree, or certifi-
cate, or other recognized educational
credential, or is a comprehensive tran-
sition and postsecondary program, as
described in 34 CFR part 668, subpart O;
and

(ii) May, in lieu of credit hours or
clock hours as a measure of student
learning, utilize direct assessment of
student learning, or recognize the di-
rect assessment of student learning by
others, if such assessment is consistent
with the accreditation of the institu-
tion or program utilizing the results of
the assessment and with the provisions
of §668.10.

(2) The Secretary does not consider
that an institution provides an edu-
cational program if the institution
does not provide instruction itself (in-
cluding a course of independent study)
but merely gives credit for one or more
of the following: Instruction provided
by other institutions or schools; exami-
nations or direct assessments provided
by agencies or organizations; or other
accomplishments such as ‘‘life experi-
ence.”

Eligible
that—

institution: An institution
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(1) Qualifies as—

(i) An institution of higher edu-
cation, as defined in §600.4;

(ii) A proprietary institution of high-
er education, as defined in §600.5; or

(iii) A postsecondary vocational in-
stitution, as defined in §600.6; and

(2) Meets all the other applicable pro-
visions of this part.

Federal Family Education Loan (FFEL)
Programs: The loan programs (formerly
called the Guaranteed Student Loan
(GSL) programs) authorized by title
IV-B of the HEA, including the Federal
Stafford Loan, Federal PLUS, Federal
Supplemental Loans for Students (Fed-
eral SLS), and Federal Consolidation
Loan programs, in which lenders use
their own funds to make loans to en-
able students or their parents to pay
the costs of the students’ attendance at
eligible institutions. The Federal Staf-
ford Loan, Federal PLUS, Federal SLS,
and Federal Consolidation Loan pro-
grams are defined in 34 CFR part 668.

Incarcerated student: A student who is
serving a criminal sentence in a Fed-
eral, State, or local penitentiary, pris-
on, jail, reformatory, work farm, juve-
nile justice facility, or other similar
correctional institution. A student is
not considered incarcerated if that stu-
dent is in a half-way house or home de-
tention or is sentenced to serve only
weekends. For purposes of Pell Grant
eligibility under 34 CFR 668.32(c)(2)(ii),
a student who is incarcerated in a juve-
nile justice facility, or in a local or
county facility, is not considered to be
incarcerated in a Federal or State
penal institution, regardless of which
governmental entity operates or has
jurisdiction over the facility, including
the Federal Government or a State,
but is considered incarcerated for the
purposes of determining costs of at-
tendance under section 472 of the HEA
in determining eligibility for and the
amount of the Pell Grant.

Juvenile justice facility: A public or
private residential facility that is oper-
ated primarily for the care and reha-
bilitation of youth who, under State
juvenile justice laws—

(1) Are accused of committing a de-
linquent act;

(2) Have been adjudicated delinquent;
or
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(3) Are determined to be in need of
supervision.

Nationally recognized accrediting agen-
cy: An agency or association that the
Secretary recognizes as a reliable au-
thority to determine the quality of
education or training offered by an in-
stitution or a program offered by an in-
stitution. The Secretary recognizes
these agencies and associations under
the provisions of 34 CFR part 602 and
publishes a list of the recognized agen-
cies in the FEDERAL REGISTER.

Nonprofit institution: An institution
that—

(1)(1) Is owned and operated by one of
more nonprofit corporations or associa-
tions, no part of the net earnings of
which benefits any private shareholder
or individual;

(ii) Is legally authorized to operate as
a nonprofit organization by each State
in which it is physically located; and

(iii) Is determined by the U.S. Inter-
nal Revenue Service to be an organiza-
tion to which contributions are tax-de-
ductible in accordance with section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)); or

(2) For a foreign institution—

(i) An institution that is owned and
operated only by one or more nonprofit
corporations or associations; and

(ii)(A) If a recognized tax authority
of the institution’s home country is
recognized by the Secretary for pur-
poses of making determinations of an
institution’s nonprofit status for title
IV purposes, is determined by that tax
authority to be a nonprofit educational
institution; or

(B) If no recognized tax authority of
the institution’s home country is rec-
ognized by the Secretary for purposes
of making determinations of an insti-
tution’s nonprofit status for title IV
purposes, the foreign institution dem-
onstrates to the satisfaction of the
Secretary that it is a nonprofit edu-
cational institution.

One-academic-year training program:
An educational program that is at
least one academic year as defined
under 34 CFR 668.2.

Preaccreditation: The status of accred-
itation and public recognition that a
nationally recognized accrediting agen-
cy grants to an institution or program



Ofc. of Postsecondary Educ., Education

for a limited period of time that sig-
nifies the agency has determined that
the institution or program is pro-
gressing toward full accreditation and
is likely to attain full accreditation be-
fore the expiration of that limited pe-
riod of time (sometimes referred to as
“‘candidacy’’).

Recognized equivalent of a high school
diploma: The following are the equiva-
lent of a high school diploma—

(1) A General Education Development
Certificate (GED);

(2) A State certificate received by a
student after the student has passed a
State-authorized examination that the
State recognizes as the equivalent of a
high school diploma;

(3) An academic transcript of a stu-
dent who has successfully completed at
least a two-year program that is ac-
ceptable for full credit toward a bach-
elor’s degree; or

(4) For a person who is seeking en-
rollment in an educational program
that leads to at least an associate de-
gree or its equivalent and who has not
completed high school but who excelled
academically in high school, docu-
mentation that the student excelled
academically in high school and has
met the formalized, written policies of
the institution for admitting such stu-
dents.

Recognized occupation: An occupation
that is—

(1) Identified by a Standard Occupa-
tional Classification (SOC) code estab-
lished by the Office of Management and
Budget (OMB) or an Occupational In-
formation Network O*Net-SOC code es-
tablished by the Department of Labor,
which is available at
www.onetonline.org or successor
site; or

(2) Determined by the Secretary in
consultation with the Secretary of
Labor to be a recognized occupation.

Regular student: A person who is en-
rolled or accepted for enrollment at an
institution for the purpose of obtaining
a degree, certificate, or other recog-
nized educational credential offered by
that institution.

Religious mission: A published institu-
tional mission that is approved by the
governing body of an institution of
postsecondary education and that in-

its
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cludes, refers to, or is predicated upon
religious tenets, beliefs, or teachings.

Secretary: The Secretary of the De-
partment of Education or an official or
employee of the Department of Edu-
cation acting for the Secretary under a
delegation of authority.

State: A State of the Union, American
Samoa, the Commonwealth of Puerto
Rico, the District of Columbia, Guam,
the Virgin Islands, the Commonwealth
of the Northern Mariana Islands, the
Republic of the Marshall Islands, the
Federated States of Micronesia, and
the Republic of Palau. The latter three
are also known as the Freely Associ-
ated States.

State authorication reciprocity agree-
ment: An agreement between two or
more States that authorizes an institu-
tion located and legally authorized in a
State covered by the agreement to pro-
vide postsecondary education through
distance education or correspondence
courses to students located in other
States covered by the agreement and
cannot prohibit any member State of
the agreement from enforcing its own
general-purpose State laws and regula-
tions outside of the State authoriza-
tion of distance education.

Teach-out: A process during which a
program, institution, or institutional
location that provides 100 percent of at
least one program engages in an or-
derly closure or when, following the
closure of an institution or campus, an-
other institution provides an oppor-
tunity for the students of the closed
school to complete their program, re-
gardless of their academic progress at
the time of closure.

Teach-out agreement: A written agree-
ment between institutions that pro-
vides for the equitable treatment of
students and a reasonable opportunity
for students to complete their program
of study if an institution, or an institu-
tional location that provides 100 per-
cent of at least one program offered,
ceases to operate or plans to cease op-
erations before all enrolled students
have completed their program of study.

Teach-out plan: A written plan devel-
oped by an institution that provides for
the equitable treatment of students if
an institution, or an institutional loca-
tion that provides 100 percent of at
least one program, ceases to operate or
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plans to cease operations before all en-
rolled students have completed their
program of study.

Title IV, HEA program: Any of the stu-
dent financial assistance programs list-
ed in 34 CFR 668.1(c).

[69 FR 22336, Apr. 29, 1994, as amended at 63
FR 40622, July 29, 1998; 64 FR 58615, Oct. 29,
1999; 71 FR 45692, Aug. 9, 2006; 74 FR 55425,
Oct. 27, 2009; 74 FR 55932, Oct. 29, 2009; 75 FR
66946, Oct. 29, 2010, 75 FR 67192, Nov. 1, 2010;
79 FR 65006, Oct. 31, 2014; 81 FR 92262, Dec. 19,
2016; 84 FR 58914, Nov. 1, 2019’ 85 FR 54808,
Sept. 2, 2020]

§600.3 [Reserved]

§600.4 Institution of higher education.

(a) An institution of higher education
is a public or private nonprofit edu-
cational institution that—

(1) Is in a State, or for purposes of
the Federal Pell Grant, Federal Sup-
plemental Educational Opportunity
Grant, Federal Work-Study, and Fed-
eral TRIO programs may also be lo-
cated in the Federated States of Micro-
nesia or the Marshall Islands;

(2) Admits as regular students only
persons who—

(i) Have a high school diploma;

(ii) Have the recognized equivalent of
a high school diploma; or

(iii) Are beyond the age of compul-
sory school attendance in the State in
which the institution is physically lo-
cated;

(3) Is legally authorized to provide an
educational program beyond secondary
education in the State in which the in-
stitution is physically located in ac-
cordance with §600.9;

(4)(i) Provides an educational pro-
gram—

(A) For which it awards an associate,
baccalaureate, graduate, or profes-
sional degree;

(B) That is at least a two-academic-
year program acceptable for full credit
toward a baccalaureate degree; or

(C) That is at least a one academic
year training program that leads to a
certificate, or other nondegree recog-
nized credential, and prepares students
for gainful employment in a recognized
occupation; and

(ii) May provide a comprehensive
transition and postsecondary program,
as described in 34 CFR part 668, subpart
0O; and
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(5) Is—

(i) Accredited or preaccredited; or

(ii) Approved by a State agency listed
in the FEDERAL REGISTER in accord-
ance with 34 CFR part 603, if the insti-
tution is a public postsecondary voca-
tional educational institution that
seeks to participate only in Federal
student assistance programs.

(b) An institution is physically lo-
cated in a State if it has a campus or
other instructional site in that State.

(c) The Secretary does not recognize
the accreditation or preaccreditation
of an institution unless the institution
agrees to submit any dispute involving
an adverse action, such as the final de-
nial, withdrawal, or termination of ac-
creditation, to arbitration before initi-
ating any other legal action.

(Authority: 20 U.S.C. 1091, 1094, 1099b, 1141(a))

[69 FR 22336, Apr. 29, 1994, as amended at 64
FR 58615, Oct. 29, 1999; 74 FR 55932, Oct. 29,
2009; 75 FR 66946, Oct. 29, 2010; 84 FR 58915,
Nov. 1, 2019]

§600.5 Proprietary institution of high-
er education.

(a) A proprietary institution of high-
er education is an educational institu-
tion that—

(1) Is not a public or private non-
profit educational institution;

(2) Is in a State;

(3) Admits as regular students only
persons who—

(i) Have a high school diploma;

(ii) Have the recognized equivalent of
a high school diploma; or

(iii) Are beyond the age of compul-
sory school attendance in the State in
which the institution is physically lo-
cated;

(4) Is legally authorized to provide an
educational program beyond secondary
education in the State in which the in-
stitution is physically located in ac-
cordance with §600.9;

(5)(1)(A) Provides an eligible program
of training, as defined in 34 CFR 668.8,
to prepare students for gainful employ-
ment in a recognized occupation; or

(B)(1) Has provided a program leading
to a baccalaureate degree in liberal
arts, as defined in paragraph (e) of this
section, continuously since January 1,
2009; and
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(2) Is accredited by a recognized re-
gional accrediting agency or associa-
tion, and has continuously held such
accreditation since October 1, 2007, or
earlier; and

(ii) May provide a comprehensive
transition and postsecondary program
for students with intellectual disabil-
ities, as provided in 34 CFR part 668,
subpart O;

(6) Is accredited; and

(7) Has been in existence for at least
two years.

(b)(1) The Secretary considers an in-
stitution to have been in existence for
two years only if—

(i) The institution has been legally
authorized to provide, and has pro-
vided, a continuous educational pro-
gram to prepare students for gainful
employment in a recognized occupa-
tion during the 24 months preceding
the date of its eligibility application;
and

(ii) The educational program that the
institution provides on the date of its
eligibility application is substantially
the same in length and subject matter
as the program that the institution
provided during the 24 months pre-
ceding the date of its eligibility appli-
cation.

(2)(i) The Secretary considers an in-
stitution to have provided a continuous
educational program during the 24
months preceding the date of its eligi-
bility application even if the institu-
tion did not provide that program dur-
ing normal vacation periods, or periods
when the institution temporarily
closed due to a natural disaster that di-
rectly affected the institution or the
institution’s students.

(ii) The Secretary considers an insti-
tution to have satisfied the provisions
of paragraph (b)(1)(ii) of this section if
the institution substantially changed
the subject matter of the educational
program it provided during that 24-
month period because of new tech-
nology or the requirements of other
Federal agencies.

(3) In determining whether an appli-
cant institution satisfies the require-
ment contained in paragraph (b)(1) of
this section, the Secretary—

(i) Counts any period during which
the applicant institution has been cer-
tified as a branch campus; and
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(ii) Except as provided in paragraph
(b)(3)(1) of this section, does not count
any period during which the applicant
institution was a part of another eligi-
ble proprietary institution of higher
education, postsecondary vocational
institution, or vocational school.

(c) An institution is physically lo-
cated in a State if it has a campus or
other instructional site in that State.

(d) The Secretary does not recognize
the accreditation of an institution un-
less the institution agrees to submit
any dispute involving an adverse ac-
tion, such as the final denial, with-
drawal, or termination of accredita-
tion, to arbitration before initiating
any other legal action.

(e) For purposes of this section, a
“program leading to a baccalaureate
degree in liberal arts’ is a program
that is a general instructional program
falling within one or more of the fol-
lowing generally accepted instruc-
tional categories comprising such pro-
grams, but including only instruction
in regular programs, and excluding
independently designed programs, indi-
vidualized programs, and unstructured
studies:

(1) A program that is a structured
combination of the arts, biological and
physical sciences, social sciences, and
humanities, emphasizing breadth of
study.

(2) An undifferentiated program that
includes instruction in the general arts
or general science.

(3) A program that focuses on com-
bined studies and research in human-
ities subjects as distinguished from the
social and physical sciences, empha-
sizing languages, literature, art, music,
philosophy, and religion.

(4) Any single instructional program
in liberal arts and sciences, general
studies, and humanities not listed in
paragraphs (e)(1) through (3) of this
section.

(Approved by the Office of Management and
Budget under control number 1845-0012)

(Authority: 20 U.S.C. 1088, 1091)

[69 FR 22336, Apr. 29, 1994; 59 FR 32082, June
22, 1994, as amended at 59 FR 47801, Sept. 19,
1994; 59 FR 61177, Nov. 29, 1994; 61 FR 29901,
June 12, 1996; 61 FR 60569, Nov. 29, 1996; 64 FR
58615, Oct. 29, 1999; 74 FR 55932, Oct. 29, 2009;
76 FR 66946, Oct. 29, 2010; 84 FR 58915, Nov. 1,
2019]
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§600.6 Postsecondary vocational insti-
tution.

(a) A postsecondary vocational insti-
tution is a public or private nonprofit
educational institution that—

(1) Is in a State;

(2) Admits as regular students only
persons who—

(i) Have a high school diploma;

(ii) Have the recognized equivalent of
a high school diploma; or

(iii) Are beyond the age of compul-
sory school attendance in the State in
which the institution is physically lo-
cated;

(3) Is legally authorized to provide an
educational program beyond secondary
education in the State in which the in-
stitution is physically located in ac-
cordance with §600.9;

(4)(i) Provides an eligible program of
training, as defined in 34 CFR 668.8, to
prepare students for gainful employ-
ment in a recognized occupation; and

(ii) May provide a comprehensive
transition and postsecondary program
for students with intellectual disabil-
ities, as provided in 34 CFR part 668,
subpart O;

(5) Is—

(i) Accredited or preaccredited; or

(ii) Approved by a State agency listed
in the FEDERAL REGISTER in accord-
ance with 34 CFR part 603, if the insti-
tution is a public postsecondary voca-
tional educational institution that
seeks to participate only in Federal as-
sistance programs; and

(6) Has been in existence for at least
two years.

(b)(1) The Secretary considers an in-
stitution to have been in existence for
two years only if—

(i) The institution has been legally
authorized to provide, and has pro-
vided, a continuous education or train-
ing program to prepare students for
gainful employment in a recognized oc-
cupation during the 24 months pre-
ceding the date of its eligibility appli-
cation; and

(ii) The education or training pro-
gram it provides on the date of its eli-
gibility application is substantially the
same in length and subject matter as
the program it provided during the 24
months preceding the date of its eligi-
bility application.
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(2)(i) The Secretary considers an in-
stitution to have provided a continuous
education or training program during
the 24 months preceding the date of its
eligibility application even if the insti-
tution did not provide that program
during normal vacation periods, or pe-
riods when the institution temporarily
closed due to a natural disaster that af-
fected the institution or the institu-
tion’s students.

(ii) The Secretary considers an insti-
tution to have satisfied the provisions
of paragraph (b)(1)(ii) of this section if
the institution substantially changed
the subject matter of the educational
program it provided during that 24-
month period because of new tech-
nology or the requirements of other
Federal agencies.

(3) In determining whether an appli-
cant institution satisfies the require-
ment contained in paragraph (b)(1) of
this section, the Secretary—

(i) Counts any period during which
the applicant institution qualified as
an eligible institution of higher edu-
cation;

(ii) Counts any period during which
the applicant institution was part of
another eligible institution of higher
education, provided that the applicant
institution continues to be part of an
eligible institution of higher edu-
cation;

(iii) Counts any period during which
the applicant institution has been cer-
tified as a branch campus; and

(iv) Except as provided in paragraph
(b)(8)(iii) of this section, does not count
any period during which the applicant
institution was a part of another eligi-
ble proprietary institution of higher
education or postsecondary vocational
institution.

(c) An institution is physically lo-
cated in a State or other instructional
site if it has a campus or instructional
site in that State.

(d) The Secretary does not recognize
the accreditation or preaccreditation
of an institution unless the institution
agrees to submit any dispute involving
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an adverse action, such as the final de-
nial, withdrawal, or termination of ac-
creditation, to arbitration before initi-
ating any other legal action.

(Authority: 20 U.S.C. 1088, 1091, 1094(c)(3))

[69 FR 22336, Apr. 29, 1994, as amended at 64
FR 58616, Oct. 29, 1999; 74 FR 55933, Oct. 29,
2009; 75 FR 66946, Oct. 29, 2010; 84 FR 58915,
Nov. 1, 2019]

§600.7 Conditions of institutional in-
eligibility.

(a) General rule. For purposes of title
IV of the HEA, an educational institu-
tion that otherwise satisfies the re-
quirements contained in §§600.4, 600.5,
or 600.6 nevertheless does not qualify as
an eligible institution under this part
if—

(1) For its latest complete award
year—

(i) More than 50 percent of the insti-
tution’s courses were correspondence
courses as calculated under paragraph
(b) of this section;

(ii) Fifty percent or more of the insti-
tution’s regular enrolled students were
enrolled in correspondence courses;

(iii) More than twenty-five percent of
the institution’s regular enrolled stu-
dents were incarcerated;

(iv) More than fifty percent of its
regular enrolled students had neither a
high school diploma nor the recognized
equivalent of a high school diploma,
and the institution does not provide a
four-year or two-year educational pro-
gram for which it awards a bachelor’s
degree or an associate degree, respec-
tively;

(2) The institution, or an affiliate of
the institution that has the power, by
contract or ownership interest, to di-
rect or cause the direction of the man-
agement of policies of the institution—

(A) Files for relief in bankruptcy, or

(B) Has entered against it an order
for relief in bankruptcy; or

(3) The institution, its owner, or its
chief executive officer—

(i) Has pled guilty to, has pled nolo
contendere to, or is found guilty of, a
crime involving the acquisition, use, or
expenditure of title IV, HEA program
funds; or

(ii) Has been judicially determined to
have committed fraud involving title
IV, HEA program funds.

85

§600.7

(b) Special provisions regarding cor-
respondence courses and students—(1)
Calculating the number of correspondence
courses. For purposes of paragraphs
(a)(1) (i) and (ii) of this section—

(i) A correspondence course may be a
complete educational program offered
by correspondence, or one course pro-
vided by correspondence in an on-cam-
pus (residential) educational program;

(ii) A course must be considered as
being offered once during an award
year regardless of the number of times
it is offered during that year; and

(iii) A course that is offered both on
campus and by correspondence must be
considered two courses for the purpose
of determining the total number of
courses the institution provided during
an award year.

(2) Calculating the number of cor-
respondence students. For purposes of
paragraph (a)(1)(ii) of this section, a
student is considered ‘‘enrolled in cor-
respondence courses’ if the student’s
enrollment in correspondence courses
constituted more than 50 percent of the
courses in which the student enrolled
during an award year.

(3) Exceptions. (i) The provisions con-
tained in paragraphs (a)(1) (i) and (ii) of
this section do not apply to an institu-
tion that qualifies as a ‘‘technical in-
stitute or vocational school used exclu-
sively or principally for the provision
of vocational education to individuals
who have completed or left high school
and who are available for study in
preparation for entering the labor mar-
ket” under section 3(3)(C) of the Carl
D. Perkins Vocational and Applied
Technology Education Act of 1995.

(ii) The Secretary waives the limita-
tion contained in paragraph (a)(1)(ii) of
this section for an institution that of-
fers a 2-year associate-degree or a 4-
year bachelor’s-degree program if the
students enrolled in the institution’s
correspondence courses receive no
more than 5 percent of the title IV,
HEA program funds received by stu-
dents at that institution.

(c) Special provisions regarding incar-
cerated students—(1) Exception. The Sec-
retary may waive the prohibition con-
tained in paragraph (a)(1)(iii) of this
section, upon the application of an in-
stitution, if the institution is a non-
profit institution that provides four-
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year or two-year educational programs
for which it awards a bachelor’s degree,
an associate degree, or a postsecondary
diploma.

(2) Waiver for entire institution. If the
nonprofit institution that applies for a
waiver consists solely of four-year or
two-year educational programs for
which it awards a bachelor’s degree, an
associate degree, or a postsecondary di-
ploma, the Secretary waives the prohi-
bition contained in paragraph (a)(1)(iii)
of this section for the entire institu-
tion.

(38) Other waivers. If the nonprofit in-
stitution that applies for a waiver does
not consist solely of four-year or two-
year educational programs for which it
awards a bachelor’s degree, an asso-
ciate degree, or a postsecondary di-
ploma, the Secretary waives the prohi-
bition contained in paragraph (a)(1)(iii)
of this section—

(i) For the four-year and two-year
programs for which it awards a bach-
elor’s degree, an associate degree or a
postsecondary diploma; and

(ii) For the other programs the insti-
tution provides, if the incarcerated reg-
ular students enrolled in those other
programs have a completion rate of 50
percent or greater.

(d) Special provision for a nonprofit in-
stitution if more than 50 percent of its en-
rollment consists of students who do not
have a high school diploma or its equiva-
lent. (1) Subject to the provisions con-
tained in paragraphs (d)(2) and (d)(3) of
this section, the Secretary waives the
limitation contained in paragraph
(a)(1)(@iv) of this section for a nonprofit
institution if that institution dem-
onstrates to the Secretary’s satisfac-
tion that it exceeds that limitation be-
cause it serves, through contracts with
Federal, State, or local government
agencies, significant numbers of stu-
dents who do not have a high school di-
ploma or its recognized equivalent.

(2) Number of critical students. The
Secretary grants a waiver under para-
graph (d)(1) of this section only if no
more than 40 percent of the institu-
tion’s enrollment of regular students
consists of students who—

(i) Do not have a high school diploma
or its equivalent; and
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(ii) Are not served through contracts
described in paragraph (d)(3) of this
section.

(38) Contracts with Federal, State, or
local government agencies. For purposes
of granting a waiver under paragraph
(d)(1) of this section, the contracts re-
ferred to must be with Federal, State,
or local government agencies for the
purpose of providing job training to
low-income individuals who are in need
of that training. An example of such a
contract is a job training contract
under the Job Training Partnership
Act (JPTA).

(e) Special provisions. (1) For purposes
of paragraph (a)(1)of this section, when
counting regular students, the institu-
tion shall—

(i) Count each regular student with-
out regard to the full-time or part-time
nature of the student’s attendance (i.e.,
“head count’” rather than ‘‘full-time
equivalent’’);

(ii) Count a regular student once re-
gardless of the number of times the
student enrolls during an award year;
and

(iii) Determine the number of regular
students who enrolled in the institu-
tion during the relevant award year
by—

(A) Calculating the number of reg-
ular students who enrolled during that
award year; and

(B) Excluding from the number of
students in paragraph (e)(1)(iii)(A) of
this section, the number of regular stu-
dents who enrolled but subsequently
withdrew or were expelled from the in-
stitution and were entitled to receive a
100 percent refund of their tuition and
fees less any administrative fee that
the institution is permitted to keep
under its fair and equitable refund pol-
icy.

(2) For the purpose of calculating a
completion rate under paragraph
(c)(3)(ii) of this section, the institution
shall—

(i) Determine the number of regular
incarcerated students who enrolled in
the other programs during the last
completed award year;

(ii) Exclude from the number of reg-
ular incarcerated students determined
in paragraph (e)(2)(i) of this section,
the number of those students who en-
rolled but subsequently withdrew or
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were expelled from the institution and
were entitled to receive a 100 percent
refund of their tuition and fees, less
any administrative fee the institution
is permitted to keep under the institu-
tion’s fair and equitable refund policy;

(iii) Exclude from the total obtained
in paragraph (e)(2)(ii) of this section,
the number of those regular incarcer-
ated students who remained enrolled in
the programs at the end of the applica-
ble award year;

(iv) From the total obtained in para-
graph (e)(2)(iii) of this section, deter-
mine the number of regular incarcer-
ated students who received a degree,
certificate, or other recognized edu-
cational credential awarded for suc-
cessfully completing the program dur-
ing the applicable award year; and

(v) Divide the total obtained in para-
graph (e)(2)(iv) of this section by the
total obtained in paragraph (e)(2)(iii) of
this section and multiply by 100.

(f)(1) If the Secretary grants a waiver
to an institution under this section,
the waiver extends indefinitely pro-
vided that the institution satisfies the
waiver requirements in each award
year.

(2) If an institution fails to satisfy
the waiver requirements for an award
year, the institution becomes ineligible
on June 30 of that award year.

(g)(1) For purposes of paragraph (a)(1)
of this section, and any applicable
waiver or exception under this section,
the institution shall substantiate the
required calculations by having the
certified public accountant who pre-
pares its audited financial statement
under 34 CFR 668.15 or its title IV, HEA
program compliance audit under 34
CFR 668.23 report on the accuracy of
those determinations.

(2) The certified public accountant’s
report must be based on performing an
‘“‘attestation engagement’” in accord-
ance with the American Institute of
Certified Public Accountants
(AICPA’s) Statement on Standards for
Attestation Engagements. The cer-
tified public accountant shall include
that attestation report with or as part
of the audit report referenced in para-
graph (g)(1) of this section.

(3) The certified public accountant’s
attestation report must indicate
whether the institution’s determina-
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tions regarding paragraph (a)(1) of this
section and any relevant waiver or ex-
ception under paragraphs (b), (c), and
(d) of this section are accurate; i.e.,
fairly presented in all material re-
spects.

(h) Notice to the Secretary. An institu-
tion shall notify the Secretary—

(1) By July 31 following the end of an
award year if it falls within one of the
prohibitions contained in paragraph
(a)(1)of this section, or fails to con-
tinue to satisfy a waiver or exception
granted under this section; or

(2) Within 10 days if it falls within
one of the prohibitions contained in
paragraphs (a)(2) or (a)(3) of this sec-
tion.

(i) Regaining eligibility. (1) If an insti-
tution loses its eligibility because of
one of the prohibitions contained in
paragraph (a)(1) of this section, to re-
gain its eligibility, it must dem-
onstrate—

(i) Compliance with all eligibility re-
quirements;

(ii) That it did not fall within any of
the prohibitions contained in para-
graph (a)(1) of this section for at least
one award year; and

(iii) That it changed its administra-
tive policies and practices to ensure
that it will not fall within any of the
prohibitions contained in paragraph
(a)(1) of this section.

(2) If an institution loses its eligi-
bility because of one of the prohibi-
tions contained in paragraphs (a)(2)
and (a)(3) of this section, this loss is
permanent. The institution’s eligi-
bility cannot be reinstated.

(Approved by the Office of Management and
Budget under control number 1840-0098)

[69 FR 22336, Apr. 29, 1994; 59 FR 32082, June
22, 1994, as amended at 59 FR 47801, Sept. 19,
1994; 60 FR 34430, June 30, 1995; 64 FR 58616,
Oct. 29, 1999; 71 FR 45692, Aug. 9, 2006; 85 FR
54810, Sept. 2, 2020]

§600.8 Treatment of a branch campus.

A branch campus of an eligible pro-
prietary institution of higher edu-
cation or a postsecondary vocational
institution must be in existence for at
least two years as a branch campus
after the branch is certified as a branch
campus before seeking to be designated
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as a main campus or a free-standing in-
stitution.

(Authority: 20 U.S.C. 1099¢c)

[64 FR 58616, Oct. 29, 1999, as amended at 67
FR 67070, Nov. 1, 2002]

§600.9 State authorization.

(a)(1) An institution described under
§§600.4, 600.5, and 600.6 is legally au-
thorized by a State if the State has a
process to review and appropriately act
on complaints concerning the institu-
tion including enforcing applicable
State laws, and the institution meets
the provisions of paragraphs (a)1)(i),
(a)(1)(ii), or (b) of this section.

(i)(A) The institution is established
by name as an educational institution
by a State through a charter, statute,
constitutional provision, or other ac-
tion issued by an appropriate State
agency or State entity and is author-
ized to operate educational programs
beyond secondary education, including
programs leading to a degree or certifi-
cate.

(B) The institution complies with
any applicable State approval or licen-
sure requirements, except that the
State may exempt the institution from
any State approval or licensure re-
quirements based on the institution’s
accreditation by one or more accred-
iting agencies recognized by the Sec-
retary or based upon the institution
being in operation for at least 20 years.

(ii) If an institution is established by
a State on the basis of an authoriza-
tion to conduct business in the State
or to operate as a nonprofit charitable
organization, but not established by
name as an educational institution
under paragraph (a)(1)(i) of this sec-
tion, the institution—

(A) By name, must be approved or li-
censed by the State to offer programs
beyond secondary education, including
programs leading to a degree or certifi-
cate; and

(B) May not be exempt from the
State’s approval or licensure require-
ments based on accreditation, years in
operation, or other comparable exemp-
tion.

(2) The Secretary considers an insti-
tution to meet the provisions of para-
graph (a)(1) of this section if the insti-
tution is authorized by name to offer
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educational programs
ondary education by—

(i) The Federal Government; or

(ii) As defined in 25 U.S.C. 1802(2), an
Indian tribe, provided that the institu-
tion is located on tribal lands and the
tribal government has a process to re-
view and appropriately act on com-
plaints concerning an institution and
enforces applicable tribal requirements
or laws.

(b) An institution is considered to be
legally authorized to operate edu-
cational programs beyond secondary
education if it is exempt as a religious
institution from State authorization
under the State constitution or by
State law.

(c)(1)(@) If an institution that meets
the requirements under paragraph
(a)(1) or (b) of this section offers post-
secondary education through distance
education or correspondence courses to
students located in a State in which
the institution is not physically lo-
cated or in which the institution is
otherwise subject to that State’s juris-
diction as determined by that State,
except as provided in paragraph
(c)(1)(ii) of this section, the institution
must meet any of that State’s require-
ments for it to be legally offering post-
secondary distance education or cor-
respondence courses in that State. The
institution must, upon request, docu-
ment the State’s approval to the Sec-
retary; or

(ii) If an institution that meets the
requirements under paragraph (a)(l) or
(b) of this section offers postsecondary
education through distance education
or correspondence courses in a State
that participates in a State authoriza-
tion reciprocity agreement, and the in-
stitution is covered by such agreement,
the institution is considered to meet
State requirements for it to be legally
offering postsecondary distance edu-
cation or correspondence courses in
that State, subject to any limitations
in that agreement and to any addi-
tional requirements of that State not
relating to State authorization of dis-
tance education. The institution must,
upon request, document its coverage
under such an agreement to the Sec-
retary.

beyond sec-



Ofc. of Postsecondary Educ., Education

(c)(2)(1) For purposes of this section,
an institution must make a determina-
tion, in accordance with the institu-
tion’s policies or procedures, regarding
the State in which a student is located,
which must be applied consistently to
all students.

(ii) The institution must, upon re-
quest, provide the Secretary with writ-
ten documentation of its determina-
tion of a student’s location, including
the basis for such determination.

(iii) An institution must make a de-
termination regarding the State in
which a student is located at the time
of the student’s initial enrollment in
an educational program and, if applica-
ble, upon formal receipt of information
from the student, in accordance with
the institution’s procedures, that the
student’s location has changed to an-
other State.

(d) An additional location or branch
campus of an institution that meets
the requirements under paragraph
(a)(1) of this section and that is located
in a foreign country, i.e., not in a
State, must comply with §§600.8, 600.10,
600.20, and 600.32, and the following re-
quirements:

(1) For any additional location at
which 50 percent or more of an edu-
cational program (as defined in §600.2)
is offered, or will be offered, or at a
branch campus—

(i) The additional location or branch
campus must be legally authorized by
an appropriate government authority
to operate in the country where the ad-
ditional location or branch campus is
physically located, unless the addi-
tional location or branch campus is
physically located on a U.S. military
base, facility, or area that the foreign
country has granted the U.S. military
to use and the institution can dem-
onstrate that it is exempt from obtain-
ing such authorization from the foreign
country;

(ii) The institution must provide to
the Secretary, upon request, docu-
mentation of such legal authorization
to operate in the foreign country, dem-
onstrating that the foreign govern-
mental authority is aware that the ad-
ditional location or branch campus
provides postsecondary education and
that the government authority does
not object to those activities;
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(iii) The additional location or
branch campus must be approved by
the institution’s recognized accrediting
agency in accordance with
§602.22(a)(2)(ix) and (c).

(iv) The additional location or branch
campus must meet any additional re-
quirements for legal authorization in
that foreign country as the foreign
country may establish;

(v) The institution must report to
the State in which the main campus of
the institution is located at least annu-
ally, or more frequently if required by
the State, the establishment or oper-
ation of each foreign additional loca-
tion or branch campus; and

(vi) The institution must comply
with any limitations the State places
on the establishment or operation of
the foreign additional location or
branch campus.

(2) An additional location at which
less than 50 percent of an educational
program (as defined in §600.2) is offered
or will be offered must meet the re-
quirements for legal authorization in
that foreign country as the foreign
country may establish.

(3) In accordance with the require-
ments of 34 CFR 668.41, the institution
must disclose to enrolled and prospec-
tive students at foreign additional lo-
cations and foreign branch campuses
the information regarding the student
complaint process described in 34 CFR
668.43(b), of the State in which the
main campus of the institution is lo-
cated.

(4) If the State in which the main
campus of the institution is located
limits the authorization of the institu-
tion to exclude the foreign additional
location or branch campus, the foreign
additional location or branch campus
is not considered to be legally author-
ized by the State.

(Authority: 20 U.S.C. 1001 and 1002)

[75 FR 66946, Oct. 29, 2010, as amended at 81
FR 92262, Dec. 19, 2016; 81 FR 92261, Dec. 19,
2016; 85 FR 58915, Nov. 1, 2019]

§600.10 Date, extent, duration,
consequence of eligibility.

(a) Date of eligibility. (1) If the Sec-
retary determines that an applicant in-
stitution satisfies all the statutory and
regulatory eligibility requirements,
the Secretary considers the institution

and
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to be an eligible institution as of the
date—

(i) The Secretary signs the institu-
tion’s program participation agree-
ment described in 34 CFR part 668, sub-
part B, for purposes of participating in
any title IV, HEA program; and

(ii) The Secretary receives all the in-
formation necessary to make that de-
termination for purposes other than
participating in any title IV, HEA pro-
gram.

(2) [Reserved]

(b) Extent of eligibility. (1) If the Sec-
retary determines that the entire ap-
plicant institution, including all its lo-
cations and all its educational pro-
grams, satisfies the applicable require-
ments of this part, the Secretary ex-
tends eligibility to all educational pro-
grams and locations identified on the
institution’s application for eligibility.

(2) If the Secretary determines that
only certain educational programs or
certain locations of an applicant insti-
tution satisfy the applicable require-
ments of this part, the Secretary ex-
tends eligibility only to those edu-
cational programs and locations that
meet those requirements and identifies
the eligible educational programs and
locations in the eligibility notice sent
to the institution under §600.21.

(3) Eligibility does not extend to any
location that an institution establishes
after it receives its eligibility designa-
tion if the institution provides at least
50 percent of an educational program
at that location, unless—

(1) The Secretary approves that loca-
tion under §600.20(e)(4); or

(ii) The location is licensed and ac-
credited, the institution does not have
to apply to the Secretary for approval
of that location under §600.20(c), and
the institution has reported to the Sec-
retary that location under §600.21.

(¢) Educational programs. (1) An eligi-
ble institution that seeks to establish
the eligibility of an educational pro-
gram must—

(i) Pursuant to a requirement regard-
ing additional programs included in the
institution’s program participation
agreement under 34 CFR 668.14, obtain
the Secretary’s approval;

(ii) For a direct assessment program
under 34 CFR 668.10, and for a com-
prehensive transition and postsec-
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ondary program under 34 CFR 668.232,
obtain the Secretary’s approval; and

(iii) For a first direct assessment pro-
gram under 34 CFR 668.10, the first di-
rect assessment program offered at
each credential level, and for a com-
prehensive transition and postsec-
ondary program under 34 CFR 668.232,
obtain the Secretary’s approval.

(2) Except as provided under
§600.20(c), an eligible institution does
not have to obtain the Secretary’s ap-
proval to establish the eligibility of
any program that is not described in
paragraph (c¢)(1) of this section.

(3) An institution must repay to the
Secretary all HEA program funds re-
ceived by the institution for an edu-
cational program, and all the title IV,
HEA program funds received by or on
behalf of students who enrolled in that
program if the institution—

(i) Fails to comply with the require-
ments in paragraph (c)(1) of this sec-
tion; or

(ii) Incorrectly determines that an
educational program that is not sub-
ject to approval under paragraph (c)(1)
of this section is an eligible program
for title IV, HEA program purposes.

(d) Duration of eligibility. (1) If an in-
stitution participates in the title IV,
HEA programs, the Secretary’s des-
ignation of the institution as an eligi-
ble institution under the title IV, HEA
programs expires when the institu-
tion’s program participation agree-
ment, as described in 34 CFR part 668,
subpart B, expires.

(2) If an institution participates in an
HEA program other than a title IV,
HEA program, the Secretary’s designa-
tion of the institution as an eligible in-
stitution, for purposes of that non-title
IV, HEA program, does not expire as
long as the institution continues to
satisfy the statutory and regulatory
requirements governing its eligibility.

(e) Consequence of eligibility. (1) If, as
a part of its institutional eligibility
application, an institution indicates
that it wishes to participate in a title
IV, HEA program and the Secretary de-
termines that the institution satisfies
the applicable statutory and regu-
latory requirements governing institu-
tional eligibility, the Secretary will
determine whether the institution sat-
isfies the standards of administrative
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capability and financial responsibility
contained in 34 CFR part 668, subpart
B.

(2) If, as part of its institutional eli-
gibility application, an institution in-
dicates that it does not wish to partici-
pate in any title IV, HEA program and
the Secretary determines that the in-
stitution satisfies the applicable statu-
tory and regulatory requirements gov-
erning institutional eligibility, the in-
stitution is eligible to apply to partici-
pate in any HEA program listed by the
Secretary in the eligibility notice it re-
ceives under §600.21. However, the in-
stitution is not eligible to participate
in those programs, or receive funds
under those programs, merely by vir-
tue of its designation as an eligible in-
stitution under this part.

(Approved by the Office of Management and
Budget under control number 1845-0098)

[69 FR 22336, Apr. 29, 1994, as amended at 59
FR 47801, Sept. 19, 1994; 656 FR 65671, Nov. 1,
2000; 71 FR 45692, Aug. 9, 2006; 75 FR 66676,
Oct. 29, 2010; 79 FR 65006, Oct. 31, 2014; 84 FR
31452, July 1, 2019; 85 FR 54810, Sept. 2, 2020]

§600.11 Special rules regarding insti-
tutional accreditation or
preaccreditation.

(a) Change of accrediting agencies. (1)
For purposes of §§600.4(a)(5)(1),
600.5(a)(6), and 600.6(a)(5)(i), the Sec-
retary does not recognize the accredi-
tation or preaccreditation of an other-
wise eligible institution if that institu-
tion is in the process of changing its
accrediting agency, unless the institu-
tion provides the following to the Sec-
retary and receives approval:

(i) All materials related to its prior
accreditation or preaccreditation.

(ii) Materials demonstrating reason-
able cause for changing its accrediting
agency. The Secretary will not deter-
mine such cause to be reasonable if the
institution—

(A) Has had its accreditation with-
drawn, revoked, or otherwise termi-
nated for cause during the preceding 24
months, unless such withdrawal, rev-
ocation, or termination has been re-
scinded by the same accrediting agen-
cy; or

(B) Has been subject to a probation
or equivalent, show cause order, or sus-
pension order during the preceding 24
months.
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(2) Notwithstanding paragraph
(a)(1)(ii) of this section, the Secretary
may determine the institution’s cause
for changing its accrediting agency to
be reasonable if the agency did not pro-
vide the institution its due process
rights as defined in §602.25, the agency
applied its standards and criteria in-
consistently, or if the adverse action or
show cause or suspension order was the
result of an agency’s failure to respect
an institution’s stated mission, includ-
ing religious mission.

(b) Multiple accreditation. The Sec-
retary does not recognize the accredi-
tation or preaccreditation of an other-
wise eligible institution if that institu-
tion is accredited or preaccredited as
an institution by more than one ac-
crediting agency, unless the institu-
tion—

(1) Provides to each such accrediting
agency and the Secretary the reasons
for that multiple accreditation or
preaccreditation;

(2) Demonstrates to the Secretary
reasonable cause for that multiple ac-
creditation or preaccreditation.

(i) The Secretary determines the in-
stitution’s cause for multiple accredi-
tation to be reasonable unless the in-
stitution—

(A) Has had its accreditation with-
drawn, revoked, or otherwise termi-
nated for cause during the preceding 24
months, unless such withdrawal, rev-
ocation, or termination has been re-
scinded by the same accrediting agen-
cy; or

(B) Has been subject to a probation
or equivalent, show cause order, or sus-
pension order during the preceding 24
months.

(ii) Notwithstanding paragraphs
()(2)(A)(A) and (B) of this section, the
Secretary may determine the institu-
tion’s cause for seeking multiple ac-
creditation or preaccreditation to be
reasonable if the institution’s primary
interest in seeking multiple accredita-
tion is based on that agency’s geo-
graphic area, program-area focus, or
mission; and

(3) Designates to the Secretary which
agency’s accreditation or
preaccreditation the institution uses to
establish its eligibility under this part.

(c) Loss of accreditation or
preaccreditation. (1) An institution may
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not be considered eligible for 24 months
after it has had its accreditation or
preaccreditation withdrawn, revoked,
or otherwise terminated for cause, un-
less the accrediting agency that took
that action rescinds that action.

(2) An institution may not be consid-
ered eligible for 24 months after it has
withdrawn voluntarily from its accred-
itation or ©preaccreditation status
under a show-cause or suspension order
issued by an accrediting agency, unless
that agency rescinds its order.

(d) Religious exception. (1) If an other-
wise eligible institution loses its ac-
creditation or preaccreditation, the
Secretary considers the institution to
be accredited or preaccredited for pur-
poses of complying with the provisions
of §§600.4, 600.5, and 600.6 if the Sec-
retary determines that its loss of ac-
creditation or preaccreditation—

(i) Is related to the religious mission
or affiliation of the institution; and

(ii) Is not related to its failure to sat-
isfy the accrediting agency’s standards.

(2) If the Secretary considers an
unaccredited institution to be accred-
ited or preaccredited under the provi-
sions of paragraph (d)(1) of this section,
the Secretary will consider that
unaccredited institution to be accred-
ited or preaccredited for a period suffi-
cient to allow the institution to obtain
alternative accreditation or
preaccreditation, except that period
may not exceed 18 months.

(Authority: 20 U.S.C. 1099b)

[69 FR 22336, Apr. 29, 1994, as amended at 85
FR 58916, Nov.1, 2019]

§600.12 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58916, Nov. 1, 2019]

Subpart B—Procedures for
Establishing Eligibility

SOURCE: 59 FR 22336, Apr. 29, 1994, unless
otherwise noted.
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§600.20 Notice and application proce-
dures for establishing, reestab-
lishing, maintaining, or expanding
institutional eligibility and certifi-
cation.

(a) Initial eligibility application. (1) An
institution that wishes to establish its
eligibility to participate in any HEA
program must submit an application to
the Secretary for a determination that
it qualifies as an eligible institution
under this part. The Secretary must
ensure prompt action is taken by the
Department on any materially com-
plete application required under this
section.

(2) If the institution also wishes to be
certified to participate in the title IV,
HEA programs, it must indicate that
intent on the application, and submit
all the documentation indicated on the
application to enable the Secretary to
determine that it satisfies the relevant
certification requirements contained in
34 CFR part 668, subparts B and L.

(3) A freestanding foreign graduate
medical school, or a foreign institution
that includes a foreign graduate med-
ical school, must include in its applica-
tion to participate—

(i)(A) A list of all medical school edu-
cational sites and where they are lo-
cated, including all sites at which its
students receive clinical training, ex-
cept those clinical training sites that
are not used regularly, but instead are
chosen by individual students who take
no more than two electives at the loca-
tion for no more than a total of eight
weeks; and

(B) The type of clinical training
(core, required clinical rotation, not
required clinical rotation) offered at
each site listed on the application in
accordance with paragraph (a)(3)(i)(A)
of this section; and

(ii) Whether the school offers—

(A) Only post-baccalaureate/equiva-
lent medical programs, as defined in
§600.52;

(B) Other types of programs that lead
to employment as a doctor of osteo-
pathic medicine or doctor of medicine;
or

(C) Both; and

(iii) Copies of the formal affiliation
agreements with hospitals or clinics
providing all or a portion of a clinical
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training program under
§600.55(e)(1).

(b) Reapplication. (1) A currently des-
ignated eligible institution that is not
participating in the title IV, HEA pro-
grams must apply to the Secretary for
a determination that the institution
continues to meet the requirements in
this part if the Secretary requests the
institution to reapply. If the institu-
tion chooses to be certified to partici-
pate in the title IV, HEA programs, it
must submit an application to the Sec-
retary and must submit all the sup-
porting documentation indicated on
the application to enable the Secretary
to determine that it satisfies the rel-
evant certification requirements con-
tained in subparts B and L of 34 CFR
part 668.

(2)(iQ) A currently designated eligible
institution that participates in the
title IV, HEA programs must apply to
the Secretary for a determination that
the institution continues to meet the
requirements in this part and in 34
CFR part 668 if the institution chooses
to—

(A) Continue to participate in the
title IV, HEA programs beyond the
scheduled expiration of the institu-
tion’s current eligibility and certifi-
cation designation;

(B) Reestablish eligibility and certifi-
cation as a private nonprofit, private
for-profit, or public institution fol-
lowing a change in ownership that re-
sults in a change in control as de-
scribed in §600.31; or

(C) Reestablish eligibility and certifi-
cation after the institution changes its
status as a proprietary, nonprofit, or
public institution.

(ii) The Secretary must ensure
prompt action is taken by the Depart-
ment on any materially complete ap-
plication required under paragraph
(a)(2)(1) of this section.

(3) A freestanding foreign graduate
medical school, or a foreign institution
that includes a foreign graduate med-
ical school, must include in its re-
application to participate—

(i)(A) A list of all of the foreign grad-
uate medical school’s educational sites
and where they are located, including
all sites at which its students receive
clinical training, except those clinical
training sites that are not used regu-

required
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larly, but instead are chosen by indi-
vidual students who take no more than
two electives at the location for no
more than a total of eight weeks; and

(B) The type of clinical training
(core, required clinical rotation, not
required clinical rotation) offered at
each site listed on the application in
accordance with paragraph (b)(3)(i)(A)
of this section; and

(ii) Whether the school offers—

(A) Only post-baccalaureate/equiva-
lent medical programs, as defined in
§600.52;

(B) Other types of programs that lead
to employment as a doctor of osteo-
pathic medicine or doctor of medicine;
or

(C) Both; and

(iii) Copies of the formal affiliation
agreements with hospitals or clinics
providing all or a portion of a clinical
training program required under
§600.55(e)(1).

(c) Application to expand eligibility. A
currently designated eligible institu-
tion that wishes to expand the scope of
its eligibility and certification and dis-
burse title IV, HEA Program funds to
students enrolled in that expanded
scope must apply to the Secretary and
wait for approval to—

(1) Add an educational program or a
location at which the institution offers
or will offer 50 percent or more of an
educational program if one of the fol-
lowing conditions applies, otherwise it
must report to the Secretary under
§600.21:

(i) The institution participates in the
title IV, HEA programs under a provi-
sional certification, as provided in 34
CFR 668.13.

(ii) The institution receives title IV,
HEA program funds under the reim-
bursement or cash monitoring payment
method, as provided in 34 CFR part 668,
subpart K.

(iii) The institution acquires the as-
sets of another institution that pro-
vided educational programs at that lo-
cation during the preceding year and
participated in the title IV, HEA pro-
grams during that year.

(iv) The institution would be subject
to a loss of eligibility under 34 CFR
668.188 if it adds that location.

(v) The Secretary notifies, or has no-
tified, the institution that it must
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apply for approval of an additional edu-
cational program or a location under
§600.10(c).

(2) Increase its level of program offer-
ing (e.g., adding graduate degree pro-
grams when it previously offered only
baccalaureate degree programs);

(3) Add an educational program if the
institution is required to apply to the
Secretary for approval under §600.10(c);

(4) Add a branch campus at a location
that is not currently included in the
institution’s eligibility and certifi-
cation designation;

(5) For a freestanding foreign grad-
uate medical school, or a foreign insti-
tution that includes a foreign graduate
medical school, add a location that of-
fers all or a portion of the foreign grad-
uate medical school’s core clinical
training or required clinical rotations,
except for those locations that are in-
cluded in the accreditation of a med-
ical program accredited by the Liaison
Committee on Medical Education
(LCME) or the American Osteopathic
Association (AOA); or

(6) Convert an eligible location to a
branch campus.

(d) Notice and application—(1) Notice
and application procedures. (i) To satisfy
the requirements of paragraphs (a), (b),
and (c) of this section, an institution
must notify the Secretary of its intent
to offer an additional educational pro-
gram, or provide an application to ex-
pand its eligibility, in a format pre-
scribed by the Secretary and provide
all the information and documentation
requested by the Secretary to make a
determination of its eligibility and cer-
tification.

(ii)(A) An institution that notifies
the Secretary of its intent to offer an
educational program under paragraph
(c)(3) of this section must ensure that
the Secretary receives the notice de-
scribed in paragraph (d)(2) of this sec-
tion at least 90 days before the first
day of class of the educational pro-
gram.

(B) If an institution does not provide
timely notice in accordance with para-
graph (d)(1)(ii)(A) of this section, the
institution must obtain approval of the
additional educational program from
the Secretary for title IV, HEA pro-
gram purposes.
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(C) If an additional educational pro-
gram is required to be approved by the
Secretary for title IV, HEA program
purposes under paragraph (d)(1)(di)(B)
of this section, the Secretary may
grant approval, or request further in-
formation prior to making a deter-
mination of whether to approve or
deny the additional educational pro-
gram.

(D) When reviewing an application
under paragraph (d)(1)(ii)(C) of this sec-
tion, the Secretary will take into con-
sideration the following:

(I) The institution’s demonstrated fi-
nancial responsibility and administra-
tive capability in operating its existing
programs.

(2) Whether the additional edu-
cational program is one of several new
programs that will replace similar pro-
grams currently provided by the insti-
tution, as opposed to supplementing or
expanding the current programs pro-
vided by the institution.

(3) Whether the number of additional
educational programs being added is
inconsistent with the institution’s his-
toric program offerings, growth, and
operations.

(4) Whether the process and deter-
mination by the institution to offer an
additional educational program that
leads to gainful employment in a rec-
ognized occupation is sufficient.

(E)(I) If the Secretary denies an ap-
plication from an institution to offer
an additional educational program, the
denial will be based on the factors de-
scribed in paragraphs (d)(1)(ii)(D)(2)
and (3) of this section, and the Sec-
retary will explain in the denial how
the institution failed to demonstrate
that the program is likely to lead to
gainful employment in a recognized oc-
cupation.

(2) If the Secretary denies the insti-
tution’s application to add an addi-
tional educational program, the Sec-
retary will permit the institution to
respond to the reasons for the denial
and request reconsideration of the de-
nial.

(2) Notice format. An institution that
notifies the Secretary of its intent to
offer an additional educational pro-
gram under paragraph (c)(3) of this sec-
tion must at a minimum—
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(i) Describe in the notice how the in-
stitution determined the need for the
program and how the program was de-
signed to meet local market needs, or
for an online program, regional or na-
tional market needs. This description
must contain any wage analysis the in-
stitution may have performed, includ-
ing any consideration of Bureau of
Labor Statistics data related to the
program;

(ii) Describe in the notice how the
program was reviewed or approved by,
or developed in conjunction with, busi-
ness advisory committees, program in-
tegrity boards, public or private over-
sight or regulatory agencies, and busi-
nesses that would likely employ grad-
uates of the program;

(iii) Submit documentation that the
program has been approved by its ac-
crediting agency or is otherwise in-
cluded in the institution’s accredita-
tion by its accrediting agency, or com-
parable documentation if the institu-
tion is a public postsecondary voca-
tional institution approved by a recog-
nized State agency for the approval of
public postsecondary vocational edu-
cation in lieu of accreditation; and

(iv) Provide the date of the first day
of class of the new program.

(e) Secretary’s response to applications.
(1) If the Secretary receives an applica-
tion under paragraph (a) or (b)(1) of
this section, the Secretary notifies the
institution—

(i) Whether the applicant institution
qualifies in whole or in part as an eligi-
ble institution under the appropriate
provisions in §§600.4 through 600.7; and

(ii) Of the locations and educational
programs that qualify as the eligible
institution if only a portion of the ap-
plicant qualifies as an eligible institu-
tion.

(2) If the Secretary receives an appli-
cation under paragraph (a) or (b) of
this section and that institution ap-
plies to participate in the title IV, HEA
programs, the Secretary notifies the
institution—

(i) Whether the institution is cer-
tified to participate in those programs;

(ii) Of the title IV, HEA programs in
which it is eligible to participate;

(iii) Of the title IV, HEA programs in
which it is eligible to apply for funds;
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(iv) Of the effective date of its eligi-
bility to participate in those programs;
and

(v) Of the conditions under which it
may participate in those programs.

(3) If the Secretary receives an appli-
cation under paragraph (b)(2) of this
section, the Secretary notifies the in-
stitution whether it continues to be
certified, or whether it reestablished
its eligibility and certification to par-
ticipate in the title IV, HEA programs
and the scope of such approval.

(4) If the Secretary receives an appli-
cation under paragraph (c)(1) of this
section for an additional location, the
Secretary notifies the institution
whether the location is eligible or in-
eligible to participate in the title IV,
HEA programs, and the date of eligi-
bility if the location is determined eli-
gible.

(5) If the Secretary receives an appli-
cation under paragraph (c)(2) of this
section for an increase in the level of
program offering, or for an additional
educational program under paragraph
(c)(3) of this section, the Secretary no-
tifies the institution whether the pro-
gram qualifies as an eligible program,
and if the program qualifies, the date
of eligibility.

(6) If the Secretary receives an appli-
cation under paragraph (c)(4) or (5) of
this section to have a branch campus
certified to participate in the title IV,
HEA programs as a branch campus, the
Secretary notifies the institution
whether that branch campus is cer-
tified to participate and the date that
the branch campus is eligible to begin
participation.

[85 FR 54810, Sept. 2, 2020]

§600.21 Updating application informa-
tion.

(a) Reporting requirements. Except as
provided in paragraph (b) of this sec-
tion, an eligible institution must re-
port to the Secretary in a manner pre-
scribed by the Secretary no later than
10 days after the change occurs, of any
change in the following:

(1) Its name, the name of a branch, or
the name of a previously reported loca-
tion.

(2) Its address, the address of a
branch, or the address of a previously
reported location.
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(3) Its establishment of an accredited
and licensed additional location at
which it offers or will offer 50 percent
or more of an educational program if
the institution wants to disburse title
IV, HEA program funds to students en-
rolled at that location, under the pro-
visions in paragraph (d) of this section.

(4) Except as provided in 34 CFR
668.10, the way it measures program
length (e.g., from clock hours to credit
hours, or from semester hours to quar-
ter hours).

(5) A decrease in the level of program
offering (e.g. the institution drops its
graduate programs).

(6) A person’s ability to affect sub-
stantially the actions of the institu-
tion if that person did not previously
have this ability. The Secretary con-
siders a person to have this ability if
the person—

(i) Holds alone or together with an-
other member or members of his or her
family, at least a 25 percent ‘‘owner-
ship interest’ in the institution as de-
fined in §600.31(b);

(ii) Represents or holds, either alone
or together with other persons, under a
voting trust, power of attorney, proxy,
or similar agreement at least a 25 per-
cent ‘‘ownership interest’’ in the insti-
tution, as defined in §600.31(b); or

(iii) Is a general partner, the chief ex-
ecutive officer, or chief financial offi-
cer of the institution.

(7) The individual the institution des-
ignates under 34 CFR 668.16(b)(1) as its
title IV, HEA Program administrator.

(8) The closure of a branch campus or
additional location that the institution
was required to report to the Sec-
retary.

(9) The governance of a public insti-
tution.

(10) For a freestanding foreign grad-
uate medical school, or a foreign insti-
tution that includes a foreign graduate
medical school, the school adds a loca-
tion that offers all or a portion of the
school’s clinical rotations that are not
required, except for those that are in-
cluded in the accreditation of a med-
ical program accredited by the Liaison
Committee on Medical Education
(LCME) or the American Osteopathic
Association (AOA), or that are not used
regularly, but instead are chosen by in-
dividual students who take no more
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than two electives at the location for
no more than a total of eight weeks.

(11) For any program that is required
to provide training that prepares a stu-
dent for gainful employment in a rec-
ognized occupation—

(i) Bstablishing the eligibility or re-
establishing the eligibility of the pro-
gram;

(ii) Discontinuing the program’s eli-
gibility;

(iii) Ceasing to provide the program
for at least 12 consecutive months;

(iv) Losing program eligibility under
§600.40; or

(v) Changing the program’s name,
CIP code or

(12) Its addition of a second or subse-
quent direct assessment program.

(13) Its establishment of a written ar-
rangement for an ineligible institution
or organization to provide more than 25
percent of a program pursuant to 34
CFR 668.5(c).

(b) Additional reporting from institu-
tions owned by publicly-traded corpora-
tions. An institution that is owned by a
publicly-traded corporation must re-
port to the Secretary any change in
the information described in paragraph
(a)(6) of this section when it notifies its
accrediting agency, but no later than
10 days after the institution learns of
the change.

(c) Secretary’s response to reporting.
The Secretary notifies an institution if
any reported changes affects the insti-
tution’s eligibility, and the effective
date of that change.

(d) Disbursement rules related to addi-
tional locations. When an institution
must report to the Secretary about an
additional location under paragraph
(a)(3) of this section, the institution
may not disburse title IV, HEA funds
to students at that location before it
reports to the Secretary about that lo-
cation. Unless it is an institution that
must apply to the Secretary under
§600.20(c)(1), once it reports to the Sec-
retary about that location, the institu-
tion may disburse those funds to those
students if that location is licensed and
accredited.

(e) Consequence of failure to report. An
institution’s failure to inform the Sec-
retary of a change described in para-
graph (a) of this section within the
time period stated in that paragraph
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may result in adverse action against
the institution.

(f) Definition. A family member in-
cludes a person’s—

(1) Parent or stepparent, sibling or
step-sibling, spouse, child or stepchild,
or grandchild or step-grandchild;

(2) Spouse’s parent or stepparent, sib-
ling or step-sibling, child or stepchild,
or grandchild or step-grandchild;

(3) Child’s spouse; and

(4) Sibling’s spouse.

(Approved by the Office of Management and
Budget under control number 1845-0012)

[656 FR 65673, Nov. 1, 2000, as amended at 67
FR 67070, Nov. 1, 2002; 71 FR 45692, Aug. 9,
2006; 75 FR 67193, Nov. 1, 2010; 79 FR 65006,
Oct. 31, 2014; 84 FR 31452, July 1, 2019; 85 FR
54812, Sept. 2, 2020]

Subpart C—Maintaining Eligibility

SOURCE: 59 FR 22336, Apr. 29, 1994, unless
otherwise noted.

§600.30 [Reserved]

§600.31 Change in ownership result-
ing in a change in control for pri-
vate nonprofit, private for-profit
and public institutions.

(a)(1) Except as provided in para-
graph (a)(2) of this section, a private
nonprofit, private for-profit, or public
institution that undergoes a change in
ownership that results in a change in
control ceases to qualify as an eligible
institution upon the change in owner-
ship and control. A change of owner-
ship that results in a change in control
includes any change by which a person
who has or thereby acquires an owner-
ship interest in the entity that owns
the institution or the parent of that
entity, acquires or loses the ability to
control the institution.

(2) If a private nonprofit, private for-
profit, or public institution has under-
gone a change in ownership that re-
sults in a change in control, the Sec-
retary may, under the provisions of
§600.20(g) and (h), continue the institu-
tion’s participation in the title IV,
HEA programs on a provisional basis,
provided that the institution submits,
under the provisions of §600.20(g), a ma-
terially complete application—

(i) No later than 10 business days
after the change occurs; or
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(ii) For an institution owned by a
publicly-traded corporation, no later
than 10 business days after the institu-
tion knew, or should have known of the
change based upon SEC filings, that
the change occurred.

(3) In order to reestablish eligibility
and to resume participation in the title
IV, HEA programs, the institution
must demonstrate to the Secretary
that after the change in ownership and
control—

(i) The institution satisfies all the
applicable requirements contained in
§§600.4, 600.5, and 600.6, except that if
the institution is a proprietary institu-
tion of higher education or postsec-
ondary vocational institution, it need
not have been in existence for two
years before seeking eligibility; and

(ii) The institution qualifies to be
certified to participate under 34 CFR
part 668, subpart B.

(b) Definitions. The following defini-
tions apply to terms used in this sec-
tion:

Closely-held corporation. Closely-held
corporation (including the term ‘‘close
corporation’) means—

(1) A corporation that qualifies under
the law of the State of its incorpora-
tion or organization as a closely-held
corporation; or

(2) If the State of incorporation or or-
ganization has no definition of closely-
held corporation, a corporation the
stock of which—

(i) Is held by no more than 30 per-
sons; and

(ii) Has not been and is not planned
to be publicly offered.

Control. Control (including the terms
controlling, controlled by and under
common control with) means the pos-
session, direct or indirect, of the power
to direct or cause the direction of the
management and policies of a person,
whether through the ownership of vot-
ing securities, by contract, or other-
wise.

Ownership or ownership interest. (1)
Ownership or ownership interest means
a legal or beneficial interest in an in-
stitution or its corporate parent, or a
right to share in the profits derived
from the operation of an institution or
its corporate parent.
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(2) Ownership or ownership interest
does not include an ownership interest
held by—

(i) A mutual fund that is regularly
and publicly traded;

(ii) A U.S. institutional investor, as
defined in 17 CFR 240.15a-6(b)(7);

(iii) A profit-sharing plan of the in-
stitution or its corporate parent, pro-
vided that all full-time permanent em-
ployees of the institution or its cor-
porate parent are included in the plan;
or

(iv) An employee stock ownership
plan (ESOP).

Parent. The parent or parent entity is
the entity that controls the specified
entity directly or indirectly through
one or more intermediaries.

Person. Person includes a legal entity
or a natural person.

Wholly-owned subsidiary. A wholly-
owned subsidiary is one substantially
all of whose outstanding voting securi-
ties are owned by its parent together
with the parent’s other wholly-owned
subsidiaries.

(c) Standards for identifying changes of
ownership and control—(1) Closely-held
corporation. A change in ownership and
control occurs when—

(i) A person acquires more than 50
percent of the total outstanding voting
stock of the corporation;

(ii) A person who holds an ownership
interest in the corporation acquires
control of more than 50 percent of the
outstanding voting stock of the cor-
poration; or

(iii) A person who holds or controls 50
percent or more of the total out-
standing stock of the corporation
ceases to hold or control that propor-
tion of the stock of the corporation.

(2) Publicly traded corporations re-
quired to be registered with the Securities
and Exchange Commission (SEC). A
change in ownership and control occurs
when—

(i) A person acquires such ownership
and control of the corporation so that
the corporation is required to file a
Form 8K with the SEC notifying that
agency of the change in control; or

(ii) (A) A person who is a controlling
shareholder of the corporation ceases
to be a controlling shareholder. A con-
trolling shareholder is a shareholder
who holds or controls through agree-
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ment both 25 percent or more of the
total outstanding voting stock of the
corporation and more shares of voting
stock than any other shareholder. A
controlling shareholder for this pur-
pose does not include a shareholder
whose sole stock ownership is held as a
U.S. institutional investor, as defined
in 17 CFR 240.156a-6(b)(7), held in mu-
tual funds, held through a profit-shar-
ing plan, or held in an Employee Stock
Ownership Plan (ESOP).

(B) When a change of ownership oc-
curs as a result of ©paragraph
(c)(2)(ii)(A) of this section, the institu-
tion may submit its most recent quar-
terly financial statement as filed with
the SEC, along with copies of all other
SEC filings made after the close of the
fiscal year for which a compliance
audit has been submitted to the De-
partment of Education, instead of the
‘“‘same day’’ balance sheet.

(C) If a publicly-traded institution is
provisionally certified due to a change
in ownership under paragraph (c)(2)(ii)
of this section, and that institution ex-
periences another change of ownership
under paragraph (c)(2)(ii) of this sec-
tion, an approval of the subsequent
change in ownership does not extend
the original expiration date for the
provisional certification provided that
any current controlling shareholder
was listed on the change of ownership
application for which the original pro-
visional approval was granted.

(3) Other entities. The term ‘‘other en-
tities’’ includes limited liability com-
panies, limited liability partnerships,
limited partnerships, and similar types
of legal entities. A change in ownership
and control of an entity that is neither
closely-held nor required to be reg-
istered with the SEC occurs when—

(i) A person who has or acquires an
ownership interest acquires both con-
trol of at least 25 percent of the total
of outstanding voting stock of the cor-
poration and control of the corpora-
tion; or

(ii) A person who holds both owner-
ship or control of at least 25 percent of
the total outstanding voting stock of
the corporation and control of the cor-
poration, ceases to own or control that
proportion of the stock of the corpora-
tion, or to control the corporation.
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(4) General partnership or sole propri-
etorship. A change in ownership and
control occurs when a person who has
or acquires an ownership interest ac-
quires or loses control as described in
this section.

(5) Wholly owned subsidiary. An entity
that is a wholly owned subsidiary
changes ownership and control when
its parent entity changes ownership
and control as described in this sec-
tion.

(6) Nonprofit institution. A nonprofit
institution changes ownership and con-
trol when a change takes place that is
described in paragraph (d) of this sec-
tion.

(7) Public institution. The Secretary
does not consider that a public institu-
tion undergoes a change in ownership
that results in a change of control if
there is a change in governance and the
institution after the change remains a
public institution, provided—

(i) The new governing authority is in
the same State as included in the insti-
tution’s program participation agree-
ment; and

(ii) The new governing authority has
acknowledged the public institution’s
continued vresponsibilities under its
program participation agreement.

(d) Covered transactions. For the pur-
poses of this section, a change in own-
ership of an institution that results in
a change of control may include, but is
not limited to—

(1) The sale of the institution;

(2) The transfer of the controlling in-
terest of stock of the institution or its
parent corporation;

(3) The merger of two or more eligi-
ble institutions;

(4) The division of one institution
into two or more institutions;

(5) The transfer of the liabilities of
an institution to its parent corpora-
tion;

(6) A transfer of assets that comprise
a substantial portion of the edu-
cational business of the institution, ex-
cept where the transfer consists exclu-
sively in the granting of a security in-
terest in those assets; or

(7T) A change in status as a for-profit,
nonprofit, or public institution.

(e) Excluded transactions. A change in
ownership and control reported under
§600.21 and otherwise subject to this
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section does not include a transfer of
ownership and control of all or part of
an owner’s equity or partnership inter-
est in an institution, the institution’s
parent corporation, or other legal enti-
ty that has signed the institution’s
Program Participation Agreement—

(1) From an owner to a ‘‘family mem-
ber” of that owner as defined in
§600.21(f); or

(2) Upon the retirement or death of
the owner, to a person with an owner-
ship interest in the institution who has
been involved in management of the in-
stitution for at least two years pre-
ceding the transfer and who has estab-
lished and retained the ownership in-
terest for at least two years prior to
the transfer.

(Approved by the Office of Management and
Budget under control number 1845-0012)

(Authority: 20 U.S.C. 1099¢c)

[69 FR 22336, Apr. 29, 1994, as amended at 59
FR 47801, Sept. 19, 1994; 60 FR 33430, June 30,
1995; 64 FR 58616, Oct. 29, 1999; 656 FR 65673,
Nov. 1, 2000; 67 FR 67070, Nov. 1, 2002; 84 FR
58916, Nov. 1, 2019]

§600.32 Eligibility of additional loca-
tions.

(a) Except as provided in paragraphs
(b), (¢), and (d) of this section, to qual-
ify as an eligible location, an addi-
tional location of an eligible institu-
tion must satisfy the applicable re-
quirements of this section and §§600.4,
600.5, 600.6, 600.8, and 600.10.

(b) To qualify as an eligible location,
an additional location is not required
to satisfy the two-year requirement of
§§600.5(a)(7) or 600.6(a)(6), unless—

(1) The location was a facility of an-
other institution that has closed or
ceased to provide educational programs
for a reason other than a normal vaca-
tion period or a natural disaster that
directly affects the institution or the
institution’s students;

(2) The applicant institution ac-
quired, either directly from the institu-
tion that closed or ceased to provide
educational programs, or through an
intermediary, the assets at the loca-
tion; and

(3) The institution from which the
applicant institution acquired the as-
sets of the location—

(i) Owes a liability for a violation of
an HEA program requirement; and
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(ii) Is not making payments in ac-
cordance with an agreement to repay
that liability.

(c) Notwithstanding paragraph (b) of
this section, an additional location is
not required to satisfy the two-year re-
quirement of §600.5(a)(7) or §600.6(a)(6)
if the applicant institution and the
original institution are not related par-
ties and there is no commonality of
ownership, control, or management be-
tween the institutions, as described in
34 CFR 668.188(b) and 34 CFR 668.207(b)
and the applicant institution agrees—

(1) To be liable for all improperly ex-
pended or unspent title IV, HEA pro-
gram funds received during the current
academic year and up to one academic
year prior by the institution that has
closed or ceased to provide educational
programs;

(2) To be liable for all unpaid refunds
owed to students who received title IV,
HEA program funds during the current
academic year and up to one academic
year prior; and

(3) To abide by the policy of the insti-
tution that has closed or ceased to pro-
vide educational programs regarding
refunds of institutional charges to stu-
dents in effect before the date of the
acquisition of the assets of the addi-
tional location for the students who
were enrolled before that date.

(d)(1) An institution that conducts a
teach-out at a site of a closed institu-
tion or an institution engaged in a
teach-out plan approved by the institu-
tion’s agency may apply to have that
site approved as an additional location
if—

(i) The closed institution ceased op-
erations, or the closing institution is
engaged in an orderly teach-out plan
and the Secretary has evaluated and
approved that plan; and

(ii) The teach-out plan required
under 34 CFR 668.14(b)(31) is approved
by the closed or closing institution’s
accrediting agency.

(2)(1) An institution that conducts a
teach-out and is approved to add an ad-
ditional location described in para-
graph (d)(1) of this section—

(A) Does not have to meet the re-
quirement of §600.5(a)(7) or §600.6(a)(6)
for the additional location described in
paragraph (d)(1) of this section;

34 CFR Ch. VI (7-1-21 Edition)

(B) Is not responsible for any liabil-
ities of the closed or closing institution
as provided under paragraph (c)(1) and
(c)(2) of this section if the institutions
are not related parties and there is no
commonality of ownership or manage-
ment between the institutions, as de-
scribed in 34 CFR 668.188(b) and 34 CFR
668.207(b); and

(C) Will not have the default rate of
the closed institution included in the
calculation of its default rate, as would
otherwise be required under 34 CFR
668.184 and 34 CFR 668.203, if the insti-
tutions are not related parties and
there is no commonality of ownership
or management between the institu-
tions, as described in 34 CFR 668.188(b)
and 34 CFR 668.207(b).

(ii) As a condition for approving an
additional location under paragraph
(d)(1) of this section, the Secretary
may require that payments from the
institution conducting the teach-out to
the owners or related parties of the
closed institution, are used to satisfy
any liabilities owed by the closed insti-
tution.

(e) For purposes of this section, an
“additional location’ is a location of
an institution that was not designated
as an eligible location in the eligibility
notification provided to an institution
under §600.21.

(Authority: 20 U.S.C. 1088, 1099c, 1141)

[69 FR 22336, Apr. 29, 1994, as amended at 74
FR 55933, Oct. 29, 2009; 84 FR 58916, Nov. 1,
2019]

§600.33 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58917, Nov. 1, 2019]
Subpart D—Loss of Eligibility

SOURCE: 59 FR 22336, Apr. 29, 1994, unless
otherwise noted.

§600.40 Loss of eligibility.

(a)(1) Except as provided in para-
graphs (a) (2) and (3) of this section, an
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institution, or a location or edu-
cational program of an institution,
loses its eligibility on the date that—

(i) The institution, location, or edu-
cational program fails to meet any of
the eligibility requirements of this
part;

(ii) The institution or location per-
manently closes;

(iii) The institution or location
ceases to provide educational programs
for a reason other than a normal vaca-
tion period or a natural disaster that
directly affects the institution, par-
ticular location, or the students of the
institution or location; or

(iv) For purposes of the title IV, HEA
programs—

(A) The institution’s period of par-
ticipation as specified under 34 CFR
668.13 expires; or

(B) The institution’s provisional cer-
tification is revoked under 34 CFR
668.13.

(2) If an institution loses its eligi-
bility because it violated the require-
ments of §600.5(a)(8), as evidenced by
the determination wunder provisions
contained in §600.5(d), it loses its eligi-
bility on the last day of the fiscal year
used in §600.5(d), except that if an in-
stitution’s latest fiscal year was de-
scribed in §600.7(h)(1), it loses its eligi-
bility as of June 30, 1994.

(3) If an institution loses its eligi-
bility @ under the provisions of
§600.7(a)(1), it loses its eligibility on
the last day of the award year being
evaluated under that provision.

(b) If the Secretary undertakes to
terminate the eligibility of an institu-
tion because it violated the provisions
of §600.5(a)(8) or §600.7(a), and the insti-
tution requests a hearing, the presiding
official must terminate the institu-
tion’s eligibility if it violated those
provisions, notwithstanding its status
at the time of the hearing.

(c)(1) If the Secretary designates an
institution or any of its educational
programs or locations as eligible on the
basis of inaccurate information or doc-
umentation, the Secretary’s designa-
tion is void from the date the Sec-
retary made the designation, and the
institution or program or location, as
applicable, never qualified as eligible.

(2) If an institution closes its main
campus or stops providing any edu-

§600.41

cational programs on its main campus,
it loses its eligibility as an institution,
and that loss of eligibility includes all
its locations and all its programs. Its
loss of eligibility is effective on the
date it closes that campus or stops pro-
viding any educational program at that
campus.

(d) Except as otherwise provided in
this part, if an institution ceases to
satisfy any of the requirements for eli-
gibility under this part—

(1) It must notify the Secretary with-
in 30 days of the date that it ceases to
satisfy that requirement; and

(2) It becomes ineligible to continue
to participate in any HEA program as
of the date it ceases to satisfy any of
the requirements.

(Authority: 20 U.S.C. 1088, 1099a-3, and 1141)

[69 FR 22336, Apr. 29, 1994, as amended at 63
FR 40622, July 29, 1998]

§600.41 Termination and emergency
action proceedings.

(a) If the Secretary believes that a
previously designated eligible institu-
tion as a whole, or at one or more of its
locations, does not satisfy the statu-
tory or regulatory requirements that
define that institution as an eligible
institution, the Secretary may—

(1) Terminate the institution’s eligi-
bility designation in whole or as to a
particular location—

(i) Under the procedural provisions
applicable to terminations contained
in 34 CFR 668.81, 668.83, 668.86, 668.87,
668.88, 668.89, 668.90 (a)(1), (a)(4), and (c)
through (f), and 668.91; or

(ii) Under a show-cause hearing, if
the institution’s loss of eligibility re-
sults from—

(A) Its previously qualifying as an el-
igible vocational school;

(B) Its loss of accreditation or
preaccreditation;

(C) Its loss of legal authority to pro-
vide postsecondary education in the
State in which it is physically located;

(D) Its violations of the provisions
contained in §600.5(a)(8) or §600.7(a);

(BE) Its permanently closing; or

(F) Its ceasing to provide educational
programs for a reason other than a nor-
mal vacation period or a natural dis-
aster that directly affects the institu-
tion, a particular location, or the stu-
dents of the institution or location;
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(2) Limit, under the provisions of 34
CFR 668.86, the authority of the insti-
tution to disburse, deliver, or cause the
disbursement or delivery of funds
under one or more title IV, HEA pro-
grams as otherwise provided under 34
CFR 668.26 for the benefit of students
enrolled at the ineligible institution or
location prior to the loss of eligibility
of that institution or location; and

(3) Imitiate an emergency action
under the provisions contained in 34
CFR 668.83 with regard to the institu-
tion’s participation in one or more
title IV, HEA programs.

(b) If the Secretary believes that an
educational program offered by an in-
stitution that was previously des-
ignated by the Secretary as an eligible
institution under the HEA does not
satisfy relevant statutory or regu-
latory requirements that define that
educational program as part of an eli-
gible institution, the Secretary may in
accordance with the procedural provi-
sions described in paragraph (a) of this
section—

(1) Undertake to terminate that edu-
cational program’s eligibility under
one or more of the title IV, HEA pro-
grams under the procedural provisions
applicable to terminations described in
paragraph (a) of this section;

(2) Limit the institution’s authority
to deliver, disburse, or cause the deliv-
ery or disbursement of funds provided
under that title IV, HEA program to
students enrolled in that educational
program, as otherwise provided in 34
CFR 668.26; and

(3) Initiate an emergency action
under the provisions contained in 34
CFR 668.83 with regard to the institu-
tion’s participation in one or more
title IV, HEA programs with respect to
students enrolled in that educational
program.

(c)(1) An action to terminate and
limit the eligibility of an institution as
a whole or as to any of its locations or
educational programs is initiated in
accordance with 34 CFR 668.86(b) and
becomes final 20 days after the Sec-
retary notifies the institution of the
proposed action, unless the designated
department official receives by that
date a request for a hearing or written
material that demonstrates that the

34 CFR Ch. VI (7-1-21 Edition)

termination and limitation should not
take place.

(2) Once a termination under this sec-
tion becomes final, the termination is
effective with respect to any commit-
ment, delivery, or disbursement of
funds provided under an applicable
title IV, HEA program by the institu-
tion—

(i) Made to students enrolled in the
ineligible institution, location, or edu-
cational program; and

(ii) Made on or after the date of the
act or omission that caused the loss of
eligibility as to the institution, loca-
tion, or educational program.

(3) Once a limitation under this sec-
tion becomes final, the limitation is ef-
fective with regard to any commit-
ment, delivery, or disbursement of
funds under the applicable title IV,
HEA program by the institution—

(i) Made after the date on which the
limitation became final; and

(ii) Made to students enrolled in the
ineligible institution, location, or edu-
cational program.

(d) After a termination under this
section of the eligibility of an institu-
tion as a whole or as to a location or
educational program becomes final, the
institution may not originate applica-
tions for, make awards of or commit-
ments for, deliver, or disburse funds
under the applicable title IV, HEA pro-
gram, except—

(1) In accordance with the require-
ments of 34 CFR 668.26(c) with respect
to students enrolled in the ineligible
institution, location, or educational
program; and

(2) After satisfaction of any addi-
tional requirements, imposed pursuant
to a limitation under paragraph (a)(2)
of this section, which may include the
following:

(i) Completion of the actions required
by 34 CFR 668.26(a) and (b).

(ii) Demonstration that the institu-
tion has made satisfactory arrange-
ments for the completion of actions re-
quired by 34 CFR 668.26(a) and (b).

(iii) Securing the confirmation of a
third party selected by the Secretary
that the proposed disbursements or de-
livery of title IV, HEA program funds
meet the requirements of the applica-
ble program.
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(iv) Using institutional funds to
make disbursements permitted under
this paragraph and seeking reimburse-
ment from the Secretary for those dis-
bursements.

(e) If the Secretary undertakes to
terminate the eligibility of an institu-
tion, location, or program under para-
graphs (a) and (b) of this section:

(1) If the basis for the loss of eligi-
bility is the loss of accreditation or
preaccreditation, the sole issue is
whether the institution, location, or
program has the requisite accredita-
tion or preaccreditation. The presiding
official has no authority to consider
challenges to the action of the accred-
iting agency.

(2) If the basis for the loss of eligi-
bility is the loss of legal authorization,
the sole issue is whether the institu-
tion, location, or program has the req-
uisite legal authorization. The pre-
siding official has no authority to con-
sider challenges to the action of a
State agency in removing the legal au-
thorization.

(3) If the basis for the loss of eligi-
bility of a foreign graduate medical
school is one or more annual pass rates
on the U.S. Medical Licensing Exam-
ination below the threshold required in
§600.55(f)(1)(ii), the sole issue is wheth-
er one or more of the foreign medical
school’s pass rate or rates for the pre-
ceding calendar year fell below that
threshold. For a foreign graduate med-
ical school that opted to have the Edu-
cational Commission for Foreign Med-
ical Graduates (ECFMG) calculate and
provide the pass rates directly to the
Secretary for the preceding calendar
year as permitted under §600.55(d)(2) in
lieu of the foreign graduate medical
school providing pass rate data to the
Secretary under §600.55(d)(1)(iii), the
ECFMG’s calculations of the school’s
rates are conclusive; and the presiding
official has no authority to consider
challenges to the computation of the
rate or rates by the ECFMG.

(Authority: 20 U.S.C. 1088, 1091, 1094, 1099a-3,
and 1141)

[69 FR 22336, Apr. 29, 1994, as amended at 63
FR 40623, July 29, 1998; 75 FR 67193, Nov. 1,
2010; 84 FR 58917, Nov. 1, 2019]

§600.51

§600.42 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58917, Nov. 1, 2019]

Subpart E—Eligibility of Foreign In-
stitutions To Apply To Partici-
pate in the Federal Family
Education Loan (FFEL) Pro-
grams

SOURCE: 59 FR 22063, Apr. 28, 1994, unless
otherwise noted.

§600.51 Purpose and scope.

(a) A foreign institution is eligible to
apply to participate in the Federal
Family Education Loan (FFEL) pro-
grams if it is comparable to an eligible
institution of higher education located
in the United States and has been ap-
proved by the Secretary in accordance
with the provisions of this subpart.

(b) This subpart E contains the pro-
cedures and criteria under which a for-
eign institution may be deemed eligi-
ble to apply to participate in the FFEL
programs.

(c) Applicability of other title IV,
HEA program regulations.

(1) A foreign institution must comply
with all requirements for eligible and
participating institutions except when
made inapplicable by the HEA or when
the Secretary, through publication in
the FEDERAL REGISTER, identifies spe-
cific provisions as inapplicable to for-
eign institutions.

(2)(i) A public or nonprofit foreign in-
stitution that meets the requirements
of this subpart, and that also meets the
requirements of this part except as pro-
vided in §§600.51(c)(1) and 600.54(a), is
considered an ‘‘institution of higher
education” for purposes of the title IV,
HEA program regulations; and

(ii) A for-profit foreign institution
that meets the requirements of this
subpart, and that also meets the re-
quirements of this Part, except as pro-
vided in §§600.51(c)(1) and 600.54(a), is
considered a ‘‘proprietary institution”
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for purposes of title IV, HEA program
regulations.

(d)(1) A program offered by a foreign
school through any use of a tele-
communications course, correspond-
ence course, or direct assessment pro-
gram is not an eligible program;

(2) Correspondence course has the
meaning given in §600.2;

(3) Direct assessment program has the
meaning given in §668.10(a)(1) of this
chapter;

(4) Telecommunications course 1is a
course offered through any one or a
combination of the technologies listed
in the definition of telecommuni-
cations course in §600.2, except that
telecommunications technologies may
be used to supplement and support in-
struction that is offered in a classroom
located in the foreign country where
the students and instructor are phys-
ically present.

(Authority: 20 U.S.C. 1082, 1088)

[69 FR 22063, Apr. 28, 1994, as amended at 71
FR 45692, Aug. 9, 2006; 75 FR 67193, Nov. 1,
2010]

§600.52 Definitions.

The following definitions apply to
this subpart E:

Associate degree school of nursing: A
school that provides primarily or ex-
clusively a two-year program of post-
secondary education in professional
nursing leading to a degree equivalent
to an associate degree in the United
States.

Clinical training: The portion of a
graduate medical education program
that counts as a clinical clerkship for
purposes of medical licensure com-
prising core, required clinical rotation,
and not required clinical rotation.

Collegiate school of nursing: A school
that provides primarily or exclusively
a minimum of a two-year program of
postsecondary education in profes-
sional nursing leading to a degree
equivalent to a bachelor of arts, bach-
elor of science, or bachelor of nursing
in the United States, or to a degree
equivalent to a graduate degree in
nursing in the United States, and in-
cluding advanced training related to
the program of education provided by
the school.

Diploma school of nursing: A school af-
filiated with a hospital or university,

34 CFR Ch. VI (7-1-21 Edition)

or an independent school, which pro-
vides primarily or exclusively a two-
year program of postsecondary edu-
cation in professional nursing leading
to the equivalent of a diploma in the
United States or to equivalent indicia
that the program has been satisfac-
torily completed.

Foreign graduate medical school: A for-
eign institution (or, for a foreign insti-
tution that is a university, a compo-
nent of that foreign institution) having
as its sole mission providing an edu-
cational program that leads to a degree
of medical doctor, doctor of osteo-
pathic medicine, or the equivalent. A
reference in these regulations to a for-
eign graduate medical school as ‘‘free-
standing” pertains solely to those
schools that qualify by themselves as
foreign institutions and not to schools
that are components of universities
that qualify as foreign institutions.

Foreign institution: (1) For the pur-
poses of students who receive title IV
aid, an institution that—

(i) Is not located in the TUnited
States;

(ii) Except as provided with respect
to clinical training offered under
§600.55(h)(1), §600.56(b), or §600.57(a)(2)—

(A) Has no U.S. location;

(B) Has no written arrangements,
within the meaning of 34 CFR 668.5,
with institutions or organizations lo-
cated in the United States for those in-
stitutions or organizations to provide a
portion of an eligible program, as de-
fined under 34 CFR 668.8, except for
written arrangements for no more than
25 percent of the courses required by
the program to be provided by eligible
institutions located in the TUnited
States; and

(C) Does not permit students to com-
plete an eligible program by enrolling
in courses offered in the United States,
except that it may permit students to
complete up to 25 percent of the pro-
gram by—

(I) Enrolling in the coursework, re-
search, work, or special studies offered
by an eligible institution in the United
States; or

(2) Participating in an internship or
externship provided by an ineligible or-
ganization as described in 34 CFR
668.5(1)(2);
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(iii) Is legally authorized by the edu-
cation ministry, council, or equivalent
agency of the country in which the in-
stitution is located to provide an edu-
cational program beyond the secondary
education level; and

(iv) Awards degrees, certificates, or
other recognized educational creden-
tials in accordance with §600.54(e) that
are officially recognized by the country
in which the institution is located.

(2) Notwithstanding paragraph
(1)({i)(C) of this definition, independent
research done by an individual student
in the United States for not more than
one academic year is permitted, if it is
conducted during the dissertation
phase of a doctoral program under the
guidance of faculty, and the research is
performed only in a facility in the
United States.

(3) If the educational enterprise en-
rolls students both within the United
States and outside the United States,
and the number of students who would
be eligible to receive title IV, HEA pro-
gram funds attending locations outside
the United States is at least twice the
number of students enrolled within the
United States, the locations outside
the United States must apply to par-
ticipate as one or more foreign institu-
tions and must meet all requirements
of paragraph (1) of this definition, and
the other requirements of this part.
For the purposes of this paragraph (3),
an educational enterprise consists of
two or more locations offering all or
part of an educational program that
are directly or indirectly under com-
mon ownership.

Foreign nursing school: A foreign in-
stitution (or, for a foreign institution
that is a university, a component of
that foreign institution) that is an as-
sociate degree school of nursing, a col-
legiate school of nursing, or a diploma
school of nursing. A reference in these
regulations to a foreign nursing school
as ‘‘freestanding’ pertains solely to
those schools that qualify by them-
selves as foreign institutions and not
to schools that are components of uni-
versities that qualify as foreign insti-
tutions.

Foreign veterinary school: A foreign in-
stitution (or, for a foreign institution
that is a university, a component of
that foreign institution) having as its

§600.53

sole mission providing an educational
program that leads to the degree of
doctor of veterinary medicine, or the
equivalent. A reference in these regula-
tions to a foreign veterinary school as
“freestanding’’ pertains solely to those
schools that qualify by themselves as
foreign institutions and not to schools
that are components of universities
that qualify as foreign institutions.

National Committee on Foreign Medical
Education and Accreditation (NCFMEA):
The operational committee of medical
experts established by the Secretary to
determine whether the medical school
accrediting standards used in other
countries are comparable to those ap-
plied to medical schools in the United
States, for purposes of evaluating the
eligibility of accredited foreign grad-
uate medical schools to participate in
the title IV, HEA programs.

Passing score: The minimum passing
score as defined by the Educational
Commission for Foreign Medical Grad-
uates (ECFMG), or on the National
Council Licensure Examination for
Registered Nurses (NCLEX-RN), as ap-
plicable.

Post-baccalaureate/equivalent medical
program: A program offered by a foreign
graduate medical school that requires,
as a condition of admission, that its
students have already completed their
non-medical undergraduate studies and
that consists solely of courses and
training leading to employment as a
doctor of medicine or doctor of osteo-
pathic medicine.

Secondary school: A school that pro-
vides secondary education as deter-
mined under the laws of the country in
which the school is located.

[69 FR 22063, Apr. 28, 1994, as amended at 75
FR 67193, Nov. 1, 2010; 85 FR 54812, Sept. 2,
2020]

§600.53 Requesting an eligibility de-
termination.

(a) To be designated as eligible to
apply to participate in the FFEL pro-
grams or to continue to be eligible be-
yond the scheduled expiration of the
institution’s current period of eligi-
bility, a foreign institution must—

(1) Apply on the form prescribed by
the Secretary; and
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(2) Provide all the information and
documentation requested by the Sec-
retary to make a determination of that
eligibility.

(b) If a foreign institution fails to
provide, release, or authorize release to
the Secretary of information that is re-
quired in this subpart E, the institu-
tion is ineligible to apply to partici-
pate in the FFEL programs.

(Approved by the Office of Management and
Budget under control number 1840-0673)

(Authority: 20 U.S.C. 1082, 1088)

§600.54 Criteria for determining
whether a foreign institution is eli-
gible to apply to participate in the
Direct Loan Program.

The Secretary considers a foreign in-
stitution to be comparable to an eligi-
ble institution of higher education in
the United States and eligible to apply
to participate in the Direct Loan Pro-
gram if the foreign institution meets
the following requirements:

(a)(1) Except for a freestanding for-
eign graduate medical school, foreign
veterinary school, or foreign nursing
school, the foreign institution is a pub-
lic or private nonprofit educational in-
stitution.

(2) For a public or private nonprofit
foreign institution, the institution
meets the requirements of §600.4, ex-
cept §600.4(a)(1), (a)(2), (a)(3), (a)(4)(ii),
(a)(5), (b), (¢), and any requirements
the HEA or the Secretary has des-
ignated as inapplicable in accordance
with §600.51(c)(1).

(3) For a for-profit foreign medical,
veterinary, or nursing school, the
school meets the requirements of
§600.5, except §600.5(a)(2), (a)(3), (a)(4),
(a)(5)(1)(B), (a)(d)(ii), (a)(6), (c), (d), (e)
and any requirements the HEA or the
Secretary has designated as inappli-
cable in accordance with §600.51(c)(1).

(b) The foreign institution admits as
regular students only persons who—

(1) Have a secondary school comple-
tion credential; or

(2) Have the recognized equivalent of
a secondary school completion creden-
tial.

(c)(1) Notwithstanding 34 CFR 668.5,
written arrangements between an eligi-
ble foreign institution and an ineligible
entity are limited to those under
which—
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(i) The ineligible entity is an institu-
tion that meets the requirements in
paragraphs (1)(iii) and (iv) of the defini-
tion of ‘“‘foreign institution” in §600.52;
and

(ii) The ineligible foreign institution
provides 25 percent or less of the edu-
cational program.

(2) For the purpose of this paragraph
(c), written arrangements do not in-
clude affiliation agreements for the
provision of clinical training for for-
eign medical, veterinary, and nursing
schools.

(d) An additional location of a for-
eign institution must separately meet
the definition of a foreign institution
in §600.52 if the additional location is—

(1) Located outside of the country in
which the main campus is located, ex-
cept as provided in §600.55(h)(1),
§600.56(b), §600.57(a)(2), §600.55(h)(3),
and the definition of foreign institu-
tion found in §600.52; or

(2) Located within the same country
as the main campus, but is not covered
by the legal authorization of the main
campus.

(e) The foreign institution provides
an eligible education program—

(1) For which the institution is le-
gally authorized to award a degree that
is equivalent to an associate, bacca-
laureate, graduate, or professional de-
gree awarded in the United States;

(2) That is at least a two-academic-
year program acceptable for full credit
toward the equivalent of a bacca-
laureate degree awarded in the United
States; or

(3)(i) That is equivalent to at least a
one-academic-year training program in
the United States that leads to a cer-
tificate, degree, or other recognized
educational credential and prepares
students for gainful employment in a
recognized occupation within the
meaning of the gainful employment
provisions.

(ii) An institution must demonstrate
to the satisfaction of the Secretary
that the amount of academic work re-
quired by a program in paragraph
(e)(3)(i) of this section is equivalent to
at least the definition of an academic
year in §668.3.

(f) For a for-profit foreign medical,
veterinary, or nursing school—
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(1) No portion of an eligible medical
or veterinary program offered may be
at what would be an undergraduate
level in the United States; and

(2) The title IV, HEA program eligi-
bility does not extend to any joint de-
gree program.

(g) Proof that a foreign institution
meets the requirements of paragraph
(1)(iii) of the definition of a foreign in-
stitution in §600.52 may be provided to
the Secretary by a legal authorization
from the appropriate education min-
istry, council, or equivalent agency—

(1) For all eligible foreign institu-
tions in the country;

(2) For all eligible foreign institu-
tions in a jurisdiction within the coun-
try; or

(3) For each separate eligible foreign
institution in the country.

[75 FR 67194, Nov. 1, 2010, as amended at 85
FR 54812, Sept. 2, 2020]

§600.55 Additional criteria for deter-
mining whether a foreign graduate
medical school is eligible to apply
to participate in the Direct Loan
Program.

(a) General. (1) The Secretary con-
siders a foreign graduate medical
school to be eligible to apply to par-
ticipate in the title IV, HEA programs
if, in addition to satisfying the criteria
of this part (except the criterion in
§600.54 that the institution be public or
private nonprofit), the school satisfies
the criteria of this section.

(2) A foreign graduate medical school
must provide, and in the normal course
require its students to complete, a pro-
gram of clinical training and classroom
medical instruction of not less than 32
months in length, that is supervised
closely by members of the school’s fac-
ulty and that—

(i) Is provided in facilities adequately
equipped and staffed to afford students
comprehensive clinical training and
classroom medical instruction;

(ii) Is approved by all medical licens-
ing boards and evaluating bodies whose
views are considered relevant by the
Secretary; and

(iii) As part of its clinical training,
does not offer more than two electives
consisting of no more than eight weeks
per student at a site located in a for-
eign country other than the country in
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which the main campus is located or in
the United States, unless that location
is included in the accreditation of a
medical program accredited by the Li-
aison Committee on Medical Education
(LCME) or the American Osteopathic
Association (AOA).

(3) A foreign graduate medical school
must appoint for the program described
in paragraph (a)(2) of this section only
those faculty members whose academic
credentials are the equivalent of cre-
dentials required of faculty members
teaching the same or similar courses at
medical schools in the United States.

(4) A foreign graduate medical school
must have graduated classes during
each of the two twelve-month periods
immediately preceding the date the
Secretary receives the school’s request
for an eligibility determination.

(b) Accreditation. A foreign graduate
medical school must—

(1) Be approved by an accrediting
body—

(i) That is legally authorized to
evaluate the quality of graduate med-
ical school educational programs and
facilities in the country where the
school is located; and

(ii) Whose standards of accreditation
of graduate medical schools have been
evaluated by the NCFMEA or its suc-
cessor committee of medical experts
and have been determined to be com-
parable to standards of accreditation
applied to medical schools in the
United States; or

(2) Be a public or private nonprofit
educational institution that satisfies
the requirements in §600.4(a)(5)(1).

(c) Admission criteria. (1) A foreign
graduate medical school having a post-
baccalaureate/equivalent medical pro-
gram must require students accepted
for admission who are U.S. citizens, na-
tionals, or permanent residents to have
taken the Medical College Admission
Test (MCAT) and to have reported
their scores to the foreign graduate
medical school; and

(2) A foreign graduate medical school
must determine the consent require-
ments for, and require the necessary
consents of, all students accepted for
admission for whom the school must
report to enable the school to comply
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with the collection and submission re-
quirements of paragraph (d) of this sec-
tion.

(d) Collection and submission of data.
(1) A foreign graduate medical school
must obtain, at its own expense, and
submit, by the date required by para-
graph (d)(3) of this section—

(i) To its accrediting authority and,
on request, to the Secretary, the scores
on the MCAT or successor examina-
tion, of all students admitted during
the preceding calendar year who are
U.S. citizens, nationals, or eligible per-
manent residents, together with a
statement of the number of times each
student took the examination;

(ii) To its accrediting authority and,
on request, to the Secretary, the per-
centage of students graduating during
the preceding calendar year (including
at least all graduates who are U.S. citi-
zens, nationals, or eligible permanent
residents) who obtain placement in an
accredited U.S. medical residency pro-
gram;

(iii) To the Secretary, except as pro-
vided for in paragraph (d)(2) of this sec-
tion, all scores, disaggregated by step/
test—i.e., Step 1, Step 2—Clinical
Skills (Step 2-CS), and Step 2—Clinical
Knowledge (Step 2-CK), or the suc-
cessor examinations—and attempt,
earned during the preceding calendar
year by each student and graduate, on
Step 1, Step 2-CS, and Step 2-CK, or
the successor examinations, of the U.S.
Medical Licensing Examination
(USMLE), together with the dates the
student has taken each test, including
any failed tests;

(iv) To the Secretary, a statement of
its citizenship rate for the preceding
calendar year for a school that is sub-
ject to paragraph (f)(1)(i)(A) of this sec-
tion, together with a description of the
methodology used in deriving the rate
that is acceptable to the Secretary.

(2) In lieu of submitting the informa-
tion required in paragraph (d)(1)(iii) of
this section to the Secretary, a foreign
graduate medical school that is not
subject to paragraph (f)(4) of this sec-
tion may agree to allow the Edu-
cational Commission for Foreign Med-
ical Graduates (ECFMG) or other re-
sponsible third party to calculate the
rate described in paragraph (f)(1)(ii)
and (f)(3) of this section for the pre-
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ceding calendar year and provide the
rate directly to the Secretary on the
school’s behalf with a copy to the for-
eign graduate medical school, pro-
vided—

(i) The foreign graduate medical
school has provided by April 30 to the
Secretary written consent acceptable
to the Secretary to reliance by the Sec-
retary on the pass rate as calculated by
the ECFMG or other responsible third
party for purposes of determining com-
pliance with paragraph (f)(1)(ii) and
(f)(3) of this section for the preceding
calendar year; and

(ii) The foreign graduate medical
school agrees in its written consent
that for the preceding calendar year
the rate as calculated by the ECFMG
or other designated third party will be
conclusive for purposes of determining
compliance with paragraph (f)(1)(ii)
and (£)(3) of this section.

(38) A foreign graduate medical school
must submit the data it collects in ac-
cordance with paragraph (d)(1) of this
section no later than April 30 of each
year, unless the Secretary specifies a
different date through a notice in the
FEDERAL REGISTER.

(e) Requirements for clinical training.
(1)(i) A foreign graduate medical school
must have—

(A) A formal affiliation agreement
with any hospital or clinic at which all
or a portion of the school’s core clin-
ical training or required clinical rota-
tions are provided; and

(B) Either a formal affiliation agree-
ment or other written arrangements
with any hospital or clinic at which all
or a portion of its clinical rotations
that are not required are provided, ex-
cept for those locations that are not
used regularly, but instead are chosen
by individual students who take no
more than two electives at the location
for no more than a total of eight
weeks.

(ii) The agreements described in
paragraph (e)(1)(i) of this section must
state how the following will be ad-
dressed at each site—

(A) Maintenance
standards;

(B) Appointment of faculty to the
medical school staff;

(C) Design of the curriculum;

(D) Supervision of students;

of the school’s
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(E) Evaluation of student perform-
ance; and

(F) Provision of liability insurance.

(2) A foreign graduate medical school
must notify its accrediting body within
one year of any material changes in—

(i) The educational programs, includ-
ing changes in clinical training pro-
grams; and

(ii) The overseeing bodies and in the
formal affiliation agreements with hos-
pitals and clinics described in para-
graph (e)(1)(i) of this section.

(f) Citizenship and USMLE pass rate
percentages. (1)(1)(A) During the cal-
endar year preceding the year for
which any of the school’s students
seeks an title IV, HEA program loan,
at least 60 percent of those enrolled as
full-time regular students in the school
and at least 60 percent of the school’s
most recent graduating class must
have been persons who did not meet
the citizenship and residency criteria
contained in section 484(a)(5) of the
HEA, 20 U.S.C. 1091(a)(5); or

(B) The school must have had a clin-
ical training program approved by a
State prior to January 1, 2008, and
must continue to operate a clinical
training program in at least one State
that approves the program; and

(ii) Except as provided in paragraph
(f)(4) of this section, for a foreign grad-
uate medical school outside of Canada,
for Step 1, Step 2-CS, and Step 2-CK, or
the successor examinations, of the
USMLE administered by the ECFMG,
at least 75 percent of the school’s stu-
dents and graduates who took that
step/test of the examination in the
year preceding the year for which any
of the school’s students seeks a title
IV, HEA program loan must have re-
ceived a passing score on that step/test
and are taking the step/test for the
first time; or

(2)(1) The school must have had a
clinical training program approved by
a State as of January 1, 1992; and

(ii) The school must continue to op-
erate a clinical training program in at
least one State that approves the pro-
gram.

(3) In performing the calculation re-
quired in paragraph (f)(1)(ii) of this sec-
tion, a foreign graduate medical school
shall—
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(i) Include as a graduate each student
who graduated from the school during
the three years preceding the year for
which the calculation is performed and
who took that step/test for the first
time in that year; and

(ii) Include students and graduates
who take more than one step/test of
the USMLE examination for the first
time in the same year in the denomi-
nator for each of those steps/tests;

(4)(1) If the calculation described in
paragraph (f)(1)(ii) of this section
would result in any step/test pass rate
based on fewer than eight students, a
single pass rate for the school is deter-
mined instead based on the perform-
ance of the school’s students and grad-
uates on Step 1, Step 2-CS, and Step 2-
CK combined;

(ii) If combining the results on all
three step/tests as permitted in para-
graph (f)(4)(i) of this section would re-
sult in a pass rate based on fewer than
eight step/test results, the school is
deemed to have no pass rate for that
yvear and the results for the year are
combined with each subsequent year
until a pass rate based on at least eight
step/test results is derived.

(g) Other criteria. (1) As part of estab-
lishing, publishing, and applying rea-
sonable satisfactory academic progress
standards, a foreign graduate medical
school must include as a quantitative
component a maximum timeframe in
which a student must complete his or
her educational program that must—

(i) Be no longer than 150 percent of
the published length of the educational
program measured in academic years,
terms, credit hours attempted, clock
hours completed, etc., as appropriate;
and

(ii) Meet the requirements
§668.16(e)(2)(ii)(B), (C) and (D).

(2) A foreign graduate medical school
must document the educational reme-
diation it provides to assist students in
making satisfactory academic
progress.

(38) A foreign graduate medical school
must publish all the languages in
which instruction is offered.

(h) Location of a program. (1) Except
as provided in paragraph (h)(3)(ii) of
this section, all portions of a graduate
medical education program offered to
U.S. students must be located in a

of
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country whose medical school accred-
iting standards are comparable to
standards used in the United States, as
determined by the NCFMEA, except for
clinical training sites located in the
United States.

(2) No portion of the graduate med-
ical educational program offered to
U.S. students, other than the clinical
training portion of the program, may
be located outside of the country in
which the main campus of the foreign
graduate medical school is located.

(3)(1) Except as provided in paragraph
(h)(3)(ii) of this section, for any part of
the clinical training portion of the edu-
cational program located in a foreign
country other than the country in
which the main campus is located or in
the United States, in order for students
attending the site to be eligible to bor-
row title IV, HEA program funds—

(A) The site must be located in an
NCFMEA approved comparable foreign
country;

(B) The institution’s medical accred-
iting agency must have conducted an
on-site evaluation and specifically ap-
proved the clinical training site; and

(C) Clinical instruction must be of-
fered in conjunction with medical edu-
cational programs offered to students
enrolled in accredited medical schools
located in that approved foreign coun-
try.

(ii) A clinical training site located in
a foreign country other than the coun-
try in which the main campus is lo-
cated or in the United States is not re-
quired to meet the requirements of
paragraph (h)(3)(i) of this section in
order for students attending that site
to be eligible to borrow title IV, HEA
program funds if—

(A) The location is included in the
accreditation of a medical program ac-
credited by the Liaison Committee on

Medical Education (LCME) or the
American Osteopathic  Association
(AOA); or

(B) No individual student takes more
than two electives at the location and
the combined length of the electives
does not exceed eight weeks.

[75 FR 67195, Nov. 1, 2010]
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§600.56 Additional criteria for deter-
mining whether a foreign veteri-
nary school is eligible to apply to
participate in the Direct Loan Pro-
gram.

(a) The Secretary considers a foreign
veterinary school to be eligible to
apply to participate in the Direct Loan
Program if, in addition to satisfying
the criteria in this part (except the cri-
terion in §600.54 that the institution be
public or private nonprofit), the school
satisfies all of the following criteria:

(1) The school provides, and in the
normal course requires its students to
complete, a program of clinical and
classroom veterinary instruction that
is supervised closely by members of the
school’s faculty, and that is provided in
facilities adequately equipped and
staffed to afford students comprehen-
sive clinical and classroom veterinary
instruction through a training program
for foreign veterinary students that
has been approved by all veterinary li-
censing boards and evaluating bodies
whose views are considered relevant by
the Secretary.

(2) The school has graduated classes
during each of the two twelve-month
periods immediately preceding the date
the Secretary receives the school’s re-
quest for an eligibility determination.

(3) The school employs for the pro-
gram described in paragraph (a)(l) of
this section only those faculty mem-
bers whose academic credentials are
the equivalent of credentials required
of faculty members teaching the same
or similar courses at veterinary
schools in the United States.

(4) Effective July 1, 2015, the school is
accredited or provisionally accredited
by an organization acceptable to the
Secretary for the purpose of evaluating
veterinary programs.

(b)(1) No portion of the foreign vet-
erinary educational program offered to
U.S. students, other than the clinical
training portion of the program as pro-
vided for in paragraph (b)(2) of this sec-
tion, may be located outside of the
country in which the main campus of
the foreign veterinary school is lo-
cated;

(2)(1) For a veterinary school that is
neither public nor private nonprofit,
the school’s students must complete
their clinical training at an approved
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veterinary school located in the United
States;

(ii) For a veterinary school that is
public or private nonprofit, the
school’s students may complete their
clinical training at an approved veteri-
nary school located—

(A) In the United States;

(B) In the home country; or

(C) Outside of the United States or
the home country, if—

(I) The location is included in the ac-
creditation of a veterinary program ac-
credited by the American Veterinary
Medical Association (AVMA); or

(2) No individual student takes more
than two electives at the location and
the combined length of the elective
does not exceed eight weeks.

(Authority: 20 U.S.C. 1002 and 1092.)
[75 FR 67197, Nov. 1, 2010]

§600.57 Additional criteria for deter-
mining whether a foreign nursing
school is eligible to apply to partici-
pate in the Direct Loan Program.

(a) Effective July 1, 2012 for a foreign
nursing school that was participating
in any title IV, HEA program on Au-
gust 13, 2008, and effective July 1, 2011
for all other foreign nursing schools,
the Secretary considers the foreign
nursing school to be eligible to apply
to participate in the Direct Loan Pro-
gram if, in addition to satisfying the
criteria in this part (except the cri-
terion in §600.54 that the institution be
public or private nonprofit), the nurs-
ing school satisfies all of the following
criteria:

(1) The nursing school is an associate
degree school of nursing, a collegiate
school of nursing, or a diploma school
of nursing.

(2) The nursing school has an agree-
ment with a hospital located in the
United States or an accredited school
of nursing located in the United States
that requires students of the nursing
school to complete the student’s clin-
ical training at the hospital or accred-
ited school of nursing.

(3) The nursing school has an agree-
ment with an accredited school of nurs-
ing located in the United States pro-
viding that students graduating from
the nursing school located outside of
the United States also receive a degree
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from the accredited school of nursing
located in the United States.

(4) The nursing school certifies only
Federal Stafford Loan program loans
or Federal PLUS program loans, as
those terms are defined in §668.2, for
students attending the nursing school.

(5) The nursing school reimburses the
Secretary for the cost of any loan de-
faults for current and former students
included in the calculation of the insti-
tution’s cohort default rate during the
previous fiscal year.

(6)(1) The nursing school determines
the consent requirements for and re-
quires the necessary consents of all
students accepted for admission who
are U.S. citizens, nationals, or eligible
permanent residents to enable the
school to comply with the collection
and submission requirements of para-
graph (a)(6)(ii) of this section.

(ii) The nursing school annually ei-
ther—

(A) Obtains, at its own expense, all
results achieved by students and grad-
uates who are U.S. citizens, nationals,
or eligible permanent residents on the
National Council Licensure Examina-
tion for Registered Nurses (NCLEX-
RN), together with the dates the stu-
dent has taken the examination, in-
cluding any failed examinations, and
provides such results to the Secretary;
or

(B) Obtains a report or reports from
the National Council of State Boards of
Nursing (NCSB), or an NCSB affiliate
or NCSB contractor, reflecting the per-
centage of the school’s students and
graduates taking the NCLEX-RN in
the preceding year who passed the ex-
amination, or the data from which the
percentage could be derived, and pro-
vides the report to the Secretary.

(7) Not less than 75 percent of the
school’s students and graduates who
are U.S. citizens, nationals, or eligible
permanent residents who took the
NCLEX-RN in the year preceding the
year for which the institution is certi-
fying a Federal Stafford Loan or a Fed-
eral Plus Loan, passed the examina-
tion.

(8) The school provides, including
under the agreements described in
paragraphs (a)(2) and (a)(3) of this sec-
tion, and in the normal course requires
its students to complete, a program of
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clinical and classroom nursing instruc-
tion that is supervised closely by mem-
bers of the school’s faculty that is pro-
vided in facilities adequately equipped
and staffed to afford students com-
prehensive clinical and classroom nurs-
ing instruction, through a training pro-
gram for foreign nursing students that
has been approved by all nurse licens-
ing boards and evaluating bodies whose
views are considered relevant by the
Secretary.

(9) The school has graduated classes
during each of the two twelve-month
periods immediately preceding the date
the Secretary receives the school’s re-
quest for an eligibility determination.

(10) The school employs only those
faculty members whose academic cre-
dentials are the equivalent of creden-
tials required of faculty members
teaching the same or similar courses at
nursing schools in the United States.

(b) For purposes of paragraph (a)(b) of
this section, the cost of a loan default
is the estimated future cost of collec-
tions on the defaulted loan.

(c) The Department continues to col-
lect on the Direct Loan after a school
reimburses the Secretary for the
amount specified in paragraph (b) of
this section until the loan is paid in
full or otherwise satisfied, or the loan
account is closed out.

(d) No portion of the foreign nursing
program offered to U.S. students may
be located outside of the country in
which the main campus of the foreign
nursing school is located, except for
clinical sites located in the United
States.

[75 FR 67197, Nov. 1, 2010]

§600.58 Duration of eligibility deter-
mination.

(a) The eligibility of a foreign insti-
tution under this subpart expires six
years after the date of the Secretary’s
determination that the institution is
eligible to apply for participation, ex-
cept that the Secretary may specify a
shorter period of eligibility. In the case
of a foreign graduate medical school,
continued eligibility is dependent upon
annual submission of the data and in-
formation required under
§600.55(a)(5)(i), subject to the terms de-
scribed in §600.53(b).
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(b) A foreign institution that has
been determined eligible loses its eligi-
bility on the date that the institution
no longer meets any of the criteria in
this subpart E.

(c) Notwithstanding the provisions of
34 CFR 668.26, if a foreign institution
loses its eligibility under this subpart
E, an otherwise eligible student, con-
tinuously enrolled at the institution
before the loss of eligibility, may re-
ceive an FFEL program loan for at-
tendance at that institution for the
academic year succeeding the academic
year in which that institution lost its
eligibility, if the student actually re-
ceived an FFEL program loan for at-
tendance at the institution for a period
during which the institution was eligi-
ble under this subpart E.

(Authority: 20 U.S.C. 1082, 1088, 1099c)

[69 FR 22063, Apr. 28, 1994. Redesignated at 64
FR 58616, Oct. 29, 1999, as amended at 69 FR
12275, Mar. 16, 2004. Redesignated at 75 FR
67197, Nov. 1, 2010]
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Subpart E—Lender Responsibilities

601.40 Disclosure and reporting require-
ments for lenders.
AUTHORITY: 20 U.S.C. 1019-1019d, 1021,

1094(a) and (h).

SOURCE: 74 FR 55643, Oct. 28, 2009, unless
otherwise noted.

Subpart A—General

§601.1 Scope.

This part establishes disclosure and
reporting requirements for covered in-
stitutions, institution-affiliated orga-
nizations, and lenders that provide,
issue, recommend, promote, endorse, or
provide information relating to edu-
cation loans. Education loans include
loans authorized by the Higher Edu-
cation Act of 1965, as amended (HEA)
and private education loans.

(Authority:20 U.s.C. 1019-1019d,
1094(a)(25) and (e)).

1021,

§601.2 Definitions.

(a) The definitions of the following
terms used in this part are set forth in
the regulations for Institutional Eligi-
bility under the Higher Education Act
of 1965, as amended, 34 CFR part 600:

Federal Family Education Loan
(FFEL) Program

Secretary

Title IV, HEA program

(b) The following definitions also
apply to this part:

Agent: An officer or employee of a
covered institution or an institution-
affiliated organization.

Covered institution: Any institution of
higher education, proprietary institu-
tion of higher education, postsecondary
vocational institution, or institution
outside the United States, as these
terms are defined in 34 CFR part 600,
that receives any Federal funding or
assistance.

Education loan: Except when used as
part of the term ‘‘private education
loan”,

(1) Any loan made, insured, or guar-
anteed under the Federal Family Edu-
cation Loan (FFEL) Program;

(2) Any loan made under the William
D. Ford Federal Direct Loan Program;
or

(3) A private education loan.

§601.2
Institution-affiliated organization: (1)
Any organization that—

(i) Is directly or indirectly related to
a covered institution; and

(ii) Is engaged in the practice of rec-
ommending, promoting, or endorsing
education loans for students attending
such covered institution or the families
of such students.

(2) An institution-affiliated organiza-
tion—

(i) May include an alumni organiza-
tion, athletic organization, foundation,
or social, academic, or professional or-
ganization, of a covered institution;
and

(ii) Does not include any lender with
respect to any education loan secured,
made, or extended by such lender.

Lender: (1) An eligible lender in the
Federal Family Education Loan
(FFEL) Program, as defined in 34 CFR
682.200(b);

(2) The Department in the Direct
Loan program;

(3) In the case of a private edu-
cational loan, a private education lend-
er as defined in section 140 of the Truth
in Lending Act; and

(4) Any other person engaged in the
business of securing, making, or ex-
tending education loans on behalf of
the lender.

Officer: A director or trustee of a cov-
ered institution or institution-affili-
ated organization, if such individual is
treated as an employee of such covered
institution or institution-affiliated or-
ganization, respectively.

Preferred lender arrangement: (1) An
arrangement or agreement between a
lender and a covered institution or an
institution-affiliated organization of
such covered institution—

(i) Under which a lender provides or
otherwise issues education loans to the
students attending such covered insti-
tution or the families of such students;
and

(ii) That relates to such covered in-
stitution or such institution-affiliated
organization recommending, pro-
moting, or endorsing the education
loan products of the lender.

(2) A preferred lender arrangement
does not include—
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(i) Arrangements or agreements with
respect to loans made under the Wil-
liam D. Ford Federal Direct Loan Pro-
gram; or

(ii) Arrangements or agreements
with respect to loans that originate
through the PLUS Loan auction pilot
program under section 499(b) of the
HEA.

(3) For purpose of this definition, an
arrangement or agreement does not
exist if the private education loan pro-
vided or issued to a student attending
a covered institution is made by the
covered institution or by an institu-
tion-affiliated organization of the cov-
ered institution, and the private edu-
cation loan is—

(i) Funded by the covered institu-
tion’s or institution-affiliated organi-
zation’s own funds;

(ii) Funded by donor-directed con-
tributions;

(iii) Made under title VII or title VIII
of the Public Service Health Act; or

(iv) Made under a State-funded finan-
cial aid program, if the terms and con-
ditions of the loan include a loan for-
giveness option for public service.

Private education loan: As the term is
defined in 12 CFR 226.46(b)(5), a loan
provided by a private educational lend-
er that is not a title IV loan and that
is issued expressly for postsecondary
education expenses to a borrower, re-
gardless of whether the loan is pro-
vided through the educational institu-
tion that the student attends or di-
rectly to the borrower from the private
educational lender. A private education
loan does not include—

(1) An extension of credit under an
open end consumer credit plan, a re-
verse mortgage transaction, a residen-
tial mortgage transaction, or any other
loan that is secured by real property or
a dwelling; or

(2) An extension of credit in which
the educational institution is the lend-
er if—

(i) The term of the extension of cred-
it is 90 days or less; or

(ii) An interest rate will not be ap-
plied to the credit balance and the
term of the extension of credit is one
year or less, even if the credit is pay-
able in more than four installments.

(Authority:20 U.S.C. 1019)

34 CFR Ch. VI (7-1-21 Edition)

Subpart B—Loan Information To Be
Disclosed by Covered Institu-
tions and Institution-Affiliated
Organizations

§601.10 Preferred lender arrangement
disclosures.

(a) A covered institution, or an insti-
tution-affiliated organization of such
covered institution, that participates
in a preferred lender arrangement must
disclose—

(1) On such covered institution’s or
institution-affiliated organization’s
Web site and in all informational mate-
rials described in paragraph (b) of this
section that describe or discuss edu-
cation loans—

(i) The maximum amount of Federal
grant and loan aid under title IV of the
HEA available to students, in an easy
to understand format;

(ii) The information identified on a
model disclosure form developed by the
Secretary pursuant to section
153(a)(2)(B) of the HEA, for each type of
education loan that is offered pursuant
to a preferred lender arrangement of
the institution or institution-affiliated
organization to students of the institu-
tion or the families of such students;
and

(iii) A statement that such institu-
tion is required to process the docu-
ments required to obtain a loan under
the Federal Family Education Loan
(FFEL) Program from any eligible
lender the student selects; and

(2) On such covered institution’s or
institution-affiliated organization’s
Web site and in all informational mate-
rials described in paragraph (b) of this
section that describe or discuss private
education loans—

(i) In the case of a covered institu-
tion, the information that the Board of
Governors of the Federal Reserve Sys-
tem requires to be disclosed under sec-
tion 128(e)(11) of the Truth in Lending
Act (15 U.S.C. 1638(e)(11)), for each type
of private education loan offered pursu-
ant to a preferred lender arrangement
of the institution to students of the in-
stitution or the families of such stu-
dents; and

(ii) In the case of an institution-af-
filiated organization of a covered insti-
tution, the information the Board of

114



Ofc. of Postsecondary Educ., Education

Governors of the Federal Reserve Sys-
tem requires to be disclosed under sec-
tion 128(e)(1) of the Truth in Lending
Act (15 U.S.C. 1638(e)(1)), for each type
of private education loan offered pursu-
ant to a preferred lender arrangement
of the organization to students of such
institution or the families of such stu-
dents.

(b) The informational materials de-
scribed in paragraphs (a)(1) and (a)(2) of
this section are publications, mailings,
or electronic messages or materials
that—

(1) Are distributed to prospective or
current students of a covered institu-
tion and families of such students; and

(2) Describe or discuss the financial
aid opportunities available to students
at an institution of higher education.

(c)(1) Each covered institution and
each institution-affiliated organization
that participates in a preferred lender
arrangement must provide the infor-
mation described in paragraph (a)(1)(ii)
of this section, and the information de-
scribed in paragraphs (a)(2)(i) and
(a)(2)(ii) of this section, respectively,
for each type of education loan offered
pursuant to the preferred lender ar-
rangement.

(2) The information identified in
paragraph (c)(1) of this section must be
provided to students attending the cov-
ered institution, or the families of such
students, as applicable, annually and
must be provided in a manner that al-
lows for the students or their families
to take such information into account
before selecting a lender or applying
for an education loan.

(d) If a covered institution compiles,
maintains, and makes available a pre-
ferred lender list as required under
§668.14(b)(28), the institution must—

(1) Clearly and fully disclose on such
preferred lender list—

(i) Not less than the information re-
quired to be disclosed under section
153(a)(2)(A) of the HEA;

(ii) Why the institution participates
in a preferred lender arrangement with
each lender on the preferred lender list,
particularly with respect to terms and
conditions or provisions favorable to
the borrower; and

(iii) That the students attending the
institution, or the families of such stu-
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dents, do not have to borrow from a
lender on the preferred lender list;

(2) Ensure, through the use of the list
of lender affiliates provided by the Sec-
retary under section 487(h)(2) of the
HEA, that—

(i) There are not less than three
FFEL lenders that are not affiliates of
each other included on the preferred
lender list and, if the institution rec-
ommends, promotes, or endorses pri-
vate education loans, there are not less
than two lenders of private education
loans that are not affiliates of each
other included on the preferred lender
list; and

(ii) The preferred lender list under
paragraph (d) of this section—

(A) Specifically indicates, for each
listed lender, whether the lender is or
is not an affiliate of each other lender
on the preferred lender list; and

(B) If a lender is an affiliate of an-
other lender on the preferred lender
list, describes the details of such affili-
ation;

(3) Prominently disclose the method
and criteria used by the institution in
selecting lenders with which to partici-
pate in preferred lender arrangements
to ensure that such lenders are selected
on the basis of the best interests of the
borrowers, including—

(i) Payment of origination or other
fees on behalf of the borrower;

(ii) Highly competitive interest
rates, or other terms and conditions or
provisions of Title IV, HEA program
loans or private education loans;

(iii) High-quality servicing for such
loans; or

(iv) Additional benefits beyond the
standard terms and conditions or pro-
visions for such loans;

(4) Exercise a duty of care and a duty
of loyalty to compile the preferred
lender list under paragraph (d) of this
section without prejudice and for the
sole benefit of the students attending
the institution, or the families of such
students; and

() Not deny or otherwise impede the
borrower’s choice of a lender or cause
unnecessary delay in loan certification
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under title IV of the HEA for those bor-
rowers who choose a lender that is not
included on the preferred lender list.

(Approved by the Office of Management and
Budget under control number 1845-XXXA)

(Authority:20 U.S.C. 1019a(a)(1)(A)
1019b(c))

and

§601.11 Private education loan disclo-
sures and self-certification form.

(a) A covered institution, or an insti-
tution-affiliated organization of such
covered institution, that provides in-
formation regarding a private edu-
cation loan from a lender to a prospec-
tive borrower must provide private
education loan disclosures to the pro-
spective borrower, regardless of wheth-
er the covered institution or institu-
tion-affiliated organization partici-
pates in a preferred lender arrange-
ment.

(b) The private education loan disclo-
sures must—

(1) Provide the prospective borrower
with the information the Board of Gov-
ernors of the Federal Reserve System
requires to be disclosed under section
128(e)(1) of the Truth in Lending Act (15
U.S.C. 1638(e)(1)) for such loan;

(2) Inform the prospective borrower
that—

(i) The prospective borrower may
qualify for loans or other assistance
under title IV of the HEA; and

(ii) The terms and conditions of Title
IV, HEA program loans may be more
favorable than the provisions of private
education loans.

(c) The covered institution or institu-
tion-affiliated organization must en-
sure that information regarding pri-
vate education loans is presented in
such a manner as to be distinct from
information regarding Title IV, HEA
program loans.

(d) Upon an enrolled or admitted stu-
dent applicant’s request for a private
education loan self-certification form,
an institution must provide to the ap-
plicant, in written or electronic form—

(1) The self-certification form for pri-
vate education loans developed by the
Secretary in consultation with the
Board of Governors of the Federal Re-
serve System, to satisfy the require-
ments of section 128(e)(3) of the Truth
in Lending Act (15 U.S.C. 1638(e)(3));
and

34 CFR Ch. VI (7-1-21 Edition)

(2) The information required to com-
plete the form, to the extent the insti-
tution possesses such information as
specified in 34 CFR 668.14(b)(29).

(Approved by the Office of Management and
Budget under control number 1845-XXXA)

(Authority:20 U.S.C. 1019a(a)(1)(B) and 1019d)

§601.12 Use of institution and lender
name.

A covered institution, or an institu-
tion-affiliated organization of such
covered institution, that participates
in a preferred lender arrangement with
a lender regarding private education
loans must—

(a) Not agree to the lender’s use of
the name, emblem, mascot, or logo of
such institution or organization, or
other words, pictures, or symbols read-
ily identified with such institution or
organization, in the marketing of pri-
vate education loans to students at-
tending such institution in any way
that implies that the loan is offered or
made by such institution or organiza-
tion instead of the lender; and

(b) Ensure that the name of the lend-
er is displayed in all information and
documentation related to the private
education loans described in this sec-
tion.

(Authority:20 U.S.C. 1019a(a)(2)-(a)(3))

Subpart C—Responsibilities  of
Covered Institutions and Insti-
tution-Affiliated Organizations

§601.20 Annual report.

Each covered institution, and each
institution-affiliated organization of
such covered institution, that partici-
pates in a preferred lender arrange-
ment, must—

(a) Prepare and submit to the Sec-
retary an annual report, by a date de-
termined by the Secretary, that in-
cludes, for each lender that partici-
pates in a preferred lender arrange-
ment with such covered institution or
organization—

(1) The information described in
§601.10(c); and

(2) A detailed explanation of why
such covered institution or institution-
affiliated organization participates in a
preferred lender arrangement with the
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lender, including why the terms, condi-
tions, and provisions of each type of
education loan provided pursuant to
the preferred lender arrangement are
beneficial for students attending such
institution, or the families of such stu-
dents, as applicable; and

(b) Ensure that the report required
under this section is made available to
the public and provided to students at-
tending or planning to attend such cov-
ered institution and the families of
such students.

(Approved by the Office of Management and
Budget under control number 1845-XXXA)

(Authority:20 U.S.C. 10190b(c)(2))

§601.21 Code of conduct.

(a)(1) A covered institution that par-
ticipates in a preferred lender arrange-
ment must comply with the code of
conduct requirements described in this
section.

(2) The covered institution must—

(i) Develop a code of conduct with re-
spect to FFEL Program loans and pri-
vate education loans with which the in-
stitution’s agents must comply. The
code of conduct must—

(A) Prohibit a conflict of interest
with the responsibilities of an agent of
an institution with respect to FFEL
Program loans and private education
loans; and

(B) At a minimum, include the provi-
sions specified in paragraph (c) of this
section;

(i) Publish such code of conduct
prominently on the institution’s Web
site; and

(iii) Administer and enforce such
code by, at a minimum, requiring that
all of the institution’s agents with re-
sponsibilities with respect to FFEL
Program 1loans or private education
loans be annually informed of the pro-
visions of the code of conduct.

(b) Any institution-affiliated organi-
zation of a covered institution that
participates in a preferred lender ar-
rangement must—

(1) Comply with the code of conduct
developed and published by such cov-
ered institution under paragraph (a)(1)
of this section;

(2) If such institution-affiliated orga-
nization has a Web site, publish such
code of conduct prominently on the
Web site; and
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(3) Administer and enforce such code
of conduct by, at a minimum, requiring
that all of such institution-affiliated
organization’s agents with responsibil-
ities with respect to FFEL Program
loans or private education loans be an-
nually informed of the provisions of
such code of conduct.

(c) A covered institution’s code of
conduct must prohibit—

(1) Revenue-sharing arrangements with
any lender.The institution must not
enter into any revenue-sharing ar-
rangement with any lender. For pur-
poses of this paragraph, the term rev-
enue-sharing arrangement means an ar-
rangement between a covered institu-
tion and a lender under which—

(i) A lender provides or issues a
FFEL Program loan or private edu-
cation loan to students attending the
institution or to the families of such
students; and

(ii) The institution recommends the
lender or the loan products of the lend-
er and in exchange, the lender pays a
fee or provides other material benefits,
including revenue or profit sharing, to
the institution, an agent;

(2)(1) Employees of the financial aid of-
fice receiving gifts from a lender, a guar-
antor, or a loan servicer. Agents who are
employed in the financial aid office of
the institution or who otherwise have
responsibilities with respect to FFEL
Program 1loans or private education
loans, must not solicit or accept any
gift from a lender, guarantor, or
servicer of FFEL Program loans or pri-
vate education loans;

(ii) For purposes of paragraph (c) of
this section, the term gift means any
gratuity, favor, discount, entertain-
ment, hospitality, loan, or other item
having a monetary value of more than
a de minimus amount. The term in-
cludes a gift of services, transpor-
tation, lodging, or meals, whether pro-
vided in kind, by purchase of a ticket,
payment in advance, or reimbursement
after the expense has been incurred;

(iii) The term gift does not include
any of the following:

(A) Standard material, activities, or
programs on issues related to a loan,
default aversion, default prevention, or
financial literacy, such as a brochure, a
workshop, or training.
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(B) Food, refreshments, training, or
informational material furnished to an
agent as an integral part of a training
session that is designed to improve the
service of a lender, guarantor, or
servicer of FFEL Program loans or pri-
vate education loans to the institution,
if such training contributes to the pro-
fessional development of the agent.

(C) Favorable terms, conditions, and
borrower benefits on a FFEL Program
loan or private education loan provided
to a student employed by the institu-
tion if such terms, conditions, or bene-
fits are comparable to those provided
to all students of the institution.

(D) Entrance and exit counseling
services provided to borrowers to meet
the institution’s responsibilities for en-
trance and exit counseling as required
by §§682.604(f) and 682.604(g), as long as
the institution’s staff are in control of
the counseling (whether in person or
via electronic capabilities) and such
counseling does not promote the prod-
ucts or services of any specific lender.

(BE) Philanthropic contributions to an
institution from a lender, servicer, or
guarantor of FFEL Program loans or
private education loans that are unre-
lated to FFEL Program loans or pri-
vate education loans or any contribu-
tion from any lender, servicer, or guar-
antor, that is not made in exchange for
any advantage related to FFEL Pro-
gram loans or private education loans.

(F) State education grants, scholar-
ships, or financial aid funds adminis-
tered by or on behalf of a State; and

(iv) For purposes of paragraph (c) of
this section, a gift to a family member
of an agent, or to any other individual
based on that individual’s relationship
with the agent, is considered a gift to
the agent if—

(A) The gift is given with the knowl-
edge and acquiescence of the agent; and

(B) The agent has reason to believe
the gift was given because of the offi-
cial position of the agent;

(3) Consulting or other contracting ar-
rangements. An agent who is employed
in the financial aid office of the insti-
tution or who otherwise has respon-
sibilities with respect to FFEL Pro-
gram loans or private education loans
must not accept from any lender or af-
filiate of any lender any fee, payment,
or other financial benefit (including

34 CFR Ch. VI (7-1-21 Edition)

the opportunity to purchase stock) as
compensation for any type of con-
sulting arrangement or other contract
to provide services to a lender or on be-
half of a lender relating to FFEL Pro-
gram loans or private education loans.
Nothing in paragraph (c)(3) of this sec-
tion will be construed as prohibiting—

(i) An agent who is not employed in
the institution’s financial aid office
and who does not otherwise have re-
sponsibilities with respect to FFEL
Program loans or private education
loans from performing paid or unpaid
service on a board of directors of a
lender, guarantor, or servicer of edu-
cation loans;

(ii) An agent who is not employed in
the institution’s financial aid office
but who has responsibility with respect
to FFEL Program loans or private edu-
cation loans from performing paid or
unpaid service on a board of directors
of a lender, guarantor, or servicer of
FFEL Program loans or private edu-
cation loans, if the institution has a
written conflict of interest policy that
clearly sets forth that agents must
recuse themselves from participating
in any decision of the board regarding
FFEL Program loans or private edu-
cation loans at the institution; or

(iii) An officer, employee, or con-
tractor of a lender, guarantor, or
servicer of FFEL Program loans or pri-
vate education loans from serving on a
board of directors, or serving as a
trustee, of an institution, if the insti-
tution has a written conflict of interest
policy that the board member or trust-
ee must recuse themselves from any
decision regarding FFEL Program
loans or private education loans at the
institution;

(4) Directing borrowers to particular
lenders or delaying loan certifications.
The institution must not—

(i) For any first-time borrower, as-
sign, through award packaging or other
methods, the borrower’s loan to a par-
ticular lender; or

(ii) Refuse to certify, or delay certifi-
cation of, any loan based on the bor-
rower’s selection of a particular lender
or guaranty agency;

(56)(1) Offers of funds for private loans.
The institution must not request or ac-
cept from any lender any offer of funds
to be used for private education loans,
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including funds for an opportunity pool
loan, to students in exchange for the
institution providing concessions or
promises regarding providing the lend-
er with—

(A) A specified number of FFEL Pro-
gram loans or private education loans;

(B) A specified loan volume of such
loans; or

(C) A preferred lender arrangement
for such loans.

(ii) For purposes of paragraph (c) of
this section, the term opportunity pool
loan means a private education loan
made by a lender to a student attend-
ing the institution or the family mem-
ber of such a student that involves a
payment, directly or indirectly, by
such institution of points, premiums,
additional interest, or financial sup-
port to such lender for the purpose of
such lender extending credit to the stu-
dent or the family;

(6) Staffing assistance. The institu-
tion must not request or accept from
any lender any assistance with call
center staffing or financial aid office
staffing, except that nothing in this
paragraph will be construed to prohibit
the institution from requesting or ac-
cepting assistance from a lender re-
lated to—

(i) Professional development training
for financial aid administrators;

(ii) Providing educational counseling
materials, financial literacy materials,
or debt management materials to bor-
rowers, provided that such materials
disclose to borrowers the identification
of any lender that assisted in preparing
or providing such materials; or

(iii) Staffing services on a short-
term, nonrecurring basis to assist the
institution with financial aid-related
functions during emergencies, includ-
ing State-declared or Federally de-
clared natural disasters, Federally de-
clared national disasters, and other lo-
calized disasters and emergencies iden-
tified by the Secretary; and

(T) Advisory board compensation. Any
employee who is employed in the finan-
cial aid office of the institution, or who
otherwise has responsibilities with re-
spect to FFEL Program loans or pri-
vate education loans or other student
financial aid of the institution, and
who serves on an advisory board, com-
mission, or group established by a lend-
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er, guarantor, or group of lenders or
guarantors, must not receive anything
of value from the lender, guarantor, or
group of lenders or guarantors, except
that the employee may be reimbursed
for reasonable expenses, as that term is
defined in §668.16(d)(2)(ii), incurred in
serving on such advisory board, com-
mission, or group.

(Approved by the Office of Management and
Budget under control number 1845-XXXA)

(Authority:20 U.S.C. 1019b(c)(2)), 1094(a)(25)
and (e)

Subpart D—Loan Information To
Be Disclosed by Institutions
Participating in the William D.
Ford Direct Loan Program

§601.30 Duties of institutions.

(a) Bach covered institution partici-
pating in the William D. Ford Direct
Loan Program under part D of title IV
of the HEA must—

(1) Make the information identified
in a model disclosure form developed
by the Secretary pursuant to section
154(a) of the HEA available to students
attending or planning to attend the in-
stitution, or the families of such stu-
dents, as applicable; and

(2) If the institution provides infor-
mation regarding a private education
loan to a prospective borrower, concur-
rently provide such borrower with the
information identified on the model
disclosure form that the Secretary pro-
vides to the institution under section
154(a) of the HEA.

(b) In providing the information re-
quired under paragraph (a) of this sec-
tion, a covered institution may use a
comparable form designed by the insti-
tution instead of the model disclosure
form.

(Approved by the Office of Management and
Budget under control number 1845-XXXB)

(Authority:20 U.S.C. 1019¢c(b))

Subpart E—Lender Responsibilities

§601.40 Disclosure and reporting re-
quirements for lenders.

(a) Disclosures to borrowers. (1) A lend-
er must, at or prior to disbursement of
a FFEL loan, provide the borrower, in
writing (including through electronic
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means), in clear and understandable
terms, the disclosures required in
§682.205(a) and (b).

(2) A lender must, for each of its pri-
vate education loans, comply with the
disclosure requirements under section
128(e) of the Truth in Lending Act (15
U.S.C. 1638(e)).

(b) Reports to the Secretary. Each
FFEL lender must report annually to
the Secretary—

(1) Any reasonable expenses paid or
provided to any agent of a covered in-
stitution who is employed in the finan-
cial aid office or has other responsibil-
ities with respect to education loans or
other student financial aid of the insti-
tution for service on a lender advisory
board, commission or group established
by a lender or group of lenders; or

(2) Any similar expenses paid or pro-
vided to any agent of an institution-af-
filiated organization who is involved in
recommending, promoting, or endors-
ing education loans.

(3) The report required by this para-
graph must include—

(i) The amount of expenses paid or
provided for each specific instance in
which the lender provided expenses;

(ii) The name of any agent described
in paragraph (b)(1) of this section to
whom the expenses were paid or pro-
vided;

(iii) The dates of the activity for
which the expenses were paid or pro-
vided; and

(iv) A brief description of the activ-
ity for which the expenses were paid or
provided.

(c) Lender certification of compliance.
(1) Any FFEL lender participating in
one or more preferred lender arrange-
ments must annually certify to the
Secretary its compliance with the
Higher Education Act of 1965, as
amended; and

(2) If the lender is required to submit
an audit under 34 CFR 682.305(c), the
lender’s compliance with the require-
ments under this section must be re-
ported on and attested to annually by
the lender’s auditor.

(3) A lender may comply with the
certification requirements of this sec-
tion if the certifications are provided
as part of the annual audit required by
34 CFR 682.305(c).
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(4) A lender who is not required to
submit an audit must submit the re-
quired certification at such time and in
such manner as directed by the Sec-
retary.

(d) Annual lender report to covered in-
stitutions. A FFEL lender with a pre-
ferred lender arrangement with a cov-
ered institution or an institution-affili-
ated organization relating to FFEL
loans must annually, on a date pre-
scribed by the Secretary, provide to
the covered institution or the institu-
tion-affiliated organization and to the
Secretary, such information required
by the Secretary in relation to the
FFEL loans the lender plans to offer
pursuant to that preferred lender ar-
rangement for the next award year.

(Approved by the Office of Management and
Budget under control number 1845-XXXA)

(Authority:20 U.S.C. 1019a(b) and 1019b(b))

PART 602—THE SECRETARY’S REC-
OGNITION OF ACCREDITING
AGENCIES

Subpart A—General

Sec.

602.1 Why does the Secretary recognize ac-
crediting agencies?

602.2 How do I know which agencies the
Secretary recognizes?

602.3 What definitions apply to this part?

602.4 Severability.

Subpart B—The Ciriteria for Recognition

BASIC ELIGIBILITY REQUIREMENTS

602.10 Link to Federal programs.

602.11 Geographic area of accrediting activi-
ties.

602.12 Accrediting experience.

602.13 [Reserved]

ORGANIZATIONAL AND ADMINISTRATIVE
REQUIREMENTS

602.14 Purpose and organization.
602.15 Administrative and fiscal responsibil-
ities.

REQUIRED STANDARDS AND THEIR APPLICATION

602.16 Accreditation and preaccreditation
standards.
602.17 Application of standards in reaching
accreditation decisions.
602.18 Ensuring consistency
making.

602.19 Monitoring and reevaluation of ac-
credited institutions and programs.

602.20 Enforcement of standards.

in decision-
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602.21 Review of standards.

REQUIRED OPERATING POLICIES AND
PROCEDURES

602.22 Substantive changes and other re-
porting requirements.
602.23 Operating procedures
must have.

602.24 Additional procedures certain institu-
tional accreditors must have.

602.25 Due process.

602.26 Notification of accrediting decisions.

602.27 Other information an agency must
provide the Department.

602.28 Regard for decisions of States and
other accrediting agencies.

602.29 Severability.

all agencies

Subpart C—The Recognition Process

APPLICATION AND REVIEW BY DEPARTMENT
STAFF

602.30 [Reserved]

602.31 Agency applications and reports to be
submitted to the Department.

602.32 Procedures for submitting an applica-
tion for recognition, renewal of recogni-
tion, expansion of scope, compliance re-
ports, and increases in enrollment.

602.33 Procedures for review of agencies dur-
ing the period of recognition, including
the review of monitoring reports.

REVIEW BY THE NATIONAL ADVISORY COM-
MITTEE ON INSTITUTIONAL QUALITY AND IN-
TEGRITY

602.34 Advisory Committee meetings.
602.35 Responding to the Advisory Commit-
tee’s recommendation.

REVIEW AND DECISION BY THE SENIOR
DEPARTMENT OFFICIAL

602.36 Senior Department official’s decision.

APPEAL RIGHTS AND PROCEDURES

602.37 Appealing the senior Department offi-
cial’s decision to the Secretary.

602.38 Contesting the Secretary’s final deci-
sion to deny, limit, suspend, or termi-
nate an agency’s recognition.

602.39 Severability.

Subpart D—Department Responsibilities

602.50 What information does the Depart-
ment share with a recognized agency
about its accredited institutions and pro-
grams?

AUTHORITY: 20 U.S.C. 1099b, unless other-
wise noted.

SOURCE: 64 FR 56617, Oct. 20, 1999, unless
otherwise noted.

§602.3

Subpart A—General

§602.1 Why does the Secretary recog-
nize accrediting agencies?

(a) The Secretary recognizes accred-
iting agencies to ensure that these
agencies are, for the purposes of the
Higher Education Act of 1965, as
amended (HEA), or for other Federal
purposes, reliable authorities regarding
the quality of education or training of-
fered by the institutions or programs
they accredit.

(b) The Secretary lists an agency as a
nationally recognized accrediting agen-
cy if the agency meets the criteria for
recognition listed in subpart B of this
part.

(Authority: 20 U.S.C. 1099b)

§602.2 How do I know which agencies
the Secretary recognizes?

(a) Periodically, the Secretary pub-
lishes a list of recognized agencies in
the FEDERAL REGISTER, together with
each agency’s scope of recognition. You
may obtain a copy of the list from the
Department at any time. The list is
also available on the Department’s web
site.

(b) If the Secretary denies continued
recognition to a previously recognized
agency, or if the Secretary limits, sus-
pends, or terminates the agency’s rec-
ognition before the end of its recogni-
tion period, the Secretary publishes a
notice of that action in the FEDERAL
REGISTER. The Secretary also makes
the reasons for the action available to
the public, on request.

(Authority: 20 U.S.C. 1099b)

§602.3 What definitions apply to this
part?

(a) The following definitions are con-
tained in the regulations for Institu-
tional Eligibility under the Higher
Education Act of 1965, as amended, 34
CFR part 600:

(1) Accredited.

(2) Additional location.

(3) Branch campus.

(4) Correspondence course.

(5) Direct assessment program.

(6) Distance education.

(7) Institution of higher education.

(8) Nationally recognized accrediting
agency.
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(9) Preaccreditation.

(10) Religious mission.
(11) Secretary.

(12) State.

(13) Teach-out.

(14) Teach-out agreement.
(15) Teach-out plan.

(b) The following definitions apply to
this part:

Accreditation means the status of pub-
lic recognition that an accrediting
agency grants to an educational insti-
tution or program that meets the agen-
cy’s standards and requirements.

Accrediting agency or agency means a
legal entity, or that part of a legal en-
tity, that conducts accrediting activi-
ties through voluntary, non-Federal
peer review and makes decisions con-
cerning the accreditation or
preaccreditation status of institutions,
programs, or both.

Act means the Higher Education Act
of 1965, as amended.

Adverse accrediting action or adverse
action means the denial, withdrawal,
suspension, revocation, or termination
of accreditation or preaccreditation, or
any comparable accrediting action an
agency may take against an institu-
tion or program.

Advisory Committee means the Na-
tional Advisory Committee on Institu-
tional Quality and Integrity.

Compliance report means a written re-
port that the Department requires an
agency to file when the agency is found
to be out of compliance to demonstrate
that the agency has corrected defi-
ciencies specified in the decision letter
from the senior Department official or
the Secretary. Compliance reports
must be reviewed by Department staff
and the Advisory Committee and ap-
proved by the senior Department offi-
cial or, in the event of an appeal, by
the Secretary.

Designated Federal Official means the
Federal officer designated under sec-
tion 10(f) of the Federal Advisory Com-
mittee Act, 5 U.S.C. Appdx. 1.

Final accrediting action means a final
determination by an accrediting agen-
cy regarding the accreditation or
preaccreditation status of an institu-
tion or program. A final accrediting ac-
tion is a decision made by the agency,
at the conclusion of any appeals proc-
ess available to the institution or pro-
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gram under the agency’s due process
policies and procedures.

Institutional accrediting agency means
an agency that accredits institutions
of higher education.

Monitoring report means a report that
an agency is required to submit to De-
partment staff when it is found to be
substantially compliant. The report
contains documentation to dem-
onstrate that—

(i) The agency is implementing its
current or corrected policies; or

(ii) The agency, which is compliant
in practice, has updated its policies to
align with those compliant practices.

Program means a postsecondary edu-
cational program offered by an institu-
tion of higher education that leads to
an academic or professional degree,

certificate, or other recognized edu-
cational credential.
Programmatic accrediting agency

means an agency that accredits spe-
cific educational programs, including
those that prepare students in specific
academic disciplines or for entry into a
profession, occupation, or vocation.

Recognition means an unappealed de-
termination by the senior Department
official under §602.36, or a determina-
tion by the Secretary on appeal under
§602.37, that an accrediting agency
complies with the criteria for recogni-
tion listed in subpart B of this part and
that the agency is effective in its appli-
cation of those criteria. A grant of rec-
ognition to an agency as a reliable au-
thority regarding the quality of edu-
cation or training offered by institu-
tions or programs it accredits remains
in effect for the term granted except
upon a determination made in accord-
ance with subpart C of this part that
the agency no longer complies with the
subpart B criteria or that it has be-
come ineffective in its application of
those criteria.

Representative of the public means a
person who is not—

(1) An employee, member of the gov-
erning board, owner, or shareholder of,
or consultant to, an institution or pro-
gram that either is accredited or
preaccredited by the agency or has ap-
plied for accreditation or
preaccreditation;
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(2) A member of any trade associa-
tion or membership organization re-
lated to, affiliated with, or associated
with the agency; or

(3) A spouse, parent, child, or sibling
of an individual identified in paragraph
(1) or (2) of this definition.

Scope of recognition or scope means
the range of accrediting activities for
which the Secretary recognizes an
agency. The Secretary may place a
limitation on the scope of an agency’s
recognition for title IV, HEA purposes.
The Secretary’s designation of scope
defines the recognition granted accord-
ing to—

(i) Types of degrees and certificates
covered;

(ii) Types of institutions and pro-
grams covered;

(iii) Types of preaccreditation status
covered, if any; and

(iv) Coverage of accrediting activities
related to distance education or cor-
respondence courses.

Senior Department official means the
official in the U.S. Department of Edu-
cation designated by the Secretary who
has, in the judgment of the Secretary,
appropriate seniority and relevant sub-
ject matter knowledge to make inde-
pendent decisions on accrediting agen-
cy recognition.

Substantial compliance means the
agency demonstrated to the Depart-
ment that it has the necessary policies,
practices, and standards in place and
generally adheres with fidelity to those
policies, practices, and standards; or
the agency has policies, practices, and
standards in place that need minor
modifications to reflect its generally
compliant practice.

[64 FR 56617, Oct. 20, 1999, as amended at 74
FR 55426, Oct. 27, 2009; 84 FR 58917, Nov. 1,
2019; 85 FR 54812, Sept. 2, 2020]

§602.4 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58918, Nov. 1, 2019]

§602.11

Subpart B—The Ciriteria for
Recognition

BAsIC ELIGIBILITY REQUIREMENTS

§602.10 Link to Federal programs.

The agency must demonstrate that—

(a) If the agency accredits institu-
tions of higher education, its accredita-
tion is a required element in enabling
at least one of those institutions to es-
tablish eligibility to participate in
HEA programs. If, pursuant to 3¢ CFR
600.11(b), an agency accredits one or
more institutions that participate in
HEA programs and that could des-
ignate the agency as its link to HEA
programs, the agency satisfies this re-
quirement, even if the institution cur-
rently designates another institutional
accrediting agency as its Federal link;
or

(b) If the agency accredits institu-
tions of higher education or higher
education programs, or both, its ac-
creditation is a required element in en-
abling at least one of those entities to
establish eligibility to participate in
non-HEA Federal programs.

(Authority: 20 U.S.C. 1099b)

[64 FR 56617, Oct. 20, 1999, as amended at 85
FR 58918, Nov. 1, 2019]

§602.11 Geographic area of accred-
iting activities.

The agency must demonstrate that it
conducts accrediting activities with-
in—

(a) A State, if the agency is part of a
State government;

(b) A region or group of States cho-
sen by the agency in which an agency
provides accreditation to a main cam-
pus, a branch campus, or an additional
location of an institution. An agency
whose geographic area includes a State
in which a branch campus or additional
location is located is not required to
also accredit a main campus in that
State. An agency whose geographic
area includes a State in which only a
branch campus or additional location
is located is not required to accept an
application for accreditation from
other institutions in such State; or

(c) The United States.

(Authority: 20 U.S.C. 1099b)
[84 FR 58918, Nov. 1, 2019]
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§602.12 Accrediting experience.

(a) An agency seeking initial recogni-
tion must demonstrate that it has—

1) Granted accreditation or
preaccreditation prior to submitting an
application for recognition—

(i) To one or more institutions if it is
requesting recognition as an institu-
tional accrediting agency and to one or
more programs if it is requesting rec-
ognition as a programmatic accred-
iting agency;

(ii) That covers the range of the spe-
cific degrees, certificates, institutions,
and programs for which it seeks rec-
ognition; and

(iii) In the geographic area for which
it seeks recognition; and

(2) Conducted accrediting activities,
including deciding whether to grant or
deny accreditation or preaccreditation,
for at least two years prior to seeking
recognition, unless the agency seeking
initial recognition is affiliated with, or
is a division of, an already recognized
agency.

(b)(1) A recognized agency seeking an
expansion of its scope of recognition
must follow the requirements of
§§602.31 and 602.32 and demonstrate
that it has accreditation or
preaccreditation policies in place that
meet all the criteria for recognition
covering the range of the specific de-
grees, certificates, institutions, and
programs for which it seeks the expan-
sion of scope and has engaged and can
show support from relevant constitu-
encies for the expansion. A change to
an agency’s geographic area of accred-
iting activities does not constitute an
expansion of the agency’s scope of rec-
ognition, but the agency must notify
the Department of, and publicly dis-
close on the agency’s website, any such
change.

(2) An agency that cannot dem-
onstrate experience in making accredi-
tation or preaccreditation decisions
under the expanded scope at the time
of its application or review for an ex-
pansion of scope may—

(i) If it is an institutional accrediting
agency, be limited in the number of in-
stitutions to which it may grant ac-
creditation under the expanded scope
for a designated period of time; or

(ii) If it is a programmatic accred-
iting agency, be limited in the number
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of programs to which it may grant ac-
creditation under that expanded scope
for a certain period of time; and

(iii) Be required to submit a moni-
toring report regarding accreditation
decisions made under the expanded
scope.

(Authority: 20 U.S.C. 1099b)
[84 FR 58918, Nov. 1, 2019]

§602.13 [Reserved]

ORGANIZATIONAL AND ADMINISTRATIVE
REQUIREMENTS

§602.14 Purpose and organization.

(a) The Secretary recognizes only the
following four categories of accrediting
agencies:

(1) A State agency that—

(i) Has as a principal purpose the ac-
crediting of institutions of higher edu-
cation, higher education programs, or
both; and

(ii) Has been listed by the Secretary
as a nationally recognized accrediting
agency on or before October 1, 1991.

(2) An accrediting agency that—

(i) Has a voluntary membership of in-
stitutions of higher education;

(ii) Has as a principal purpose the ac-
crediting of institutions of higher edu-
cation and that accreditation is used to
provide a link to Federal HEA pro-
grams in accordance with §602.10; and

(iii) Satisfies the ‘‘separate and inde-
pendent’” requirements in paragraph
(b) of this section.

(3) An accrediting agency that—

(i) Has a voluntary membership; and

(ii) Has as its principal purpose the
accrediting of institutions of higher
education or programs, and the accred-
itation it offers is used to provide a
link to non-HEA Federal programs in
accordance with §602.10.

(4) An accrediting agency that, for
purposes of determining eligibility for
title IV, HEA programs—

(i)(A) Has a voluntary membership of
individuals participating in a profes-
sion; or

(B) Has as its principal purpose the
accrediting of programs within institu-
tions that are accredited by another
nationally recognized accrediting agen-
cy; and

(i1) Satisfies the ‘‘separate and inde-
pendent’” requirements in paragraph
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(b) of this section or obtains a waiver
of those requirements under paragraph
(d) of this section.

(b) For purposes of this section,
‘“‘separate and independent’” means
that—

(1) The members of the agency’s deci-
sion-making body, who decide the ac-
creditation or preaccreditation status
of institutions or programs, establish
the agency’s accreditation policies, or
both, are not elected or selected by the
board or chief executive officer of any
related, associated, or affiliated trade
association, professional organization,
or membership organization and are
not staff of the related, associated, or
affiliated trade association, profes-
sional organization, or membership or-
ganization;

(2) At least one member of the agen-
cy’s decision-making body is a rep-
resentative of the public, and at least
one-seventh of the body consists of rep-
resentatives of the public;

(3) The agency has established and
implemented guidelines for each mem-
ber of the decision-making body in-
cluding guidelines on avoiding con-
flicts of interest in making decisions;

(4) The agency’s dues are paid sepa-
rately from any dues paid to any re-
lated, associated, or affiliated trade as-
sociation or membership organization;
and

(6) The agency develops and deter-
mines its own budget, with no review
by or consultation with any other enti-
ty or organization.

(c) The Secretary considers that any
joint use of personnel, services, equip-
ment, or facilities by an agency and a
related, associated, or affiliated trade
association or membership organiza-
tion does not violate the ‘‘separate and
independent’” requirements in para-
graph (b) of this section if—

(1) The agency pays the fair market
value for its proportionate share of the
joint use; and

(2) The joint use does not com-
promise the independence and con-
fidentiality of the accreditation proc-
ess.

(d) For purposes of paragraph (a)(4) of
this section, the Secretary may waive
the ‘‘separate and independent” re-
quirements in paragraph (b) of this sec-
tion if the agency demonstrates that—

§602.15

(1) The Secretary listed the agency as
a nationally recognized agency on or
before October 1, 1991, and has recog-
nized it continuously since that date;

(2) The related, associated, or affili-
ated trade association or membership
organization plays no role in making
or ratifying either the accrediting or
policy decisions of the agency;

(3) The agency has sufficient budg-
etary and administrative autonomy to
carry out its accrediting functions
independently;

(4) The agency provides to the re-
lated, associated, or affiliated trade as-
sociation or membership organization
only information it makes available to
the public.

(e) An agency seeking a waiver of the
‘“‘separate and independent’” require-
ments under paragraph (d) of this sec-
tion must apply for the waiver each
time the agency seeks recognition or
continued recognition.

(Authority: 20 U.S.C. 1099b)
[84 FR 58919, Nov. 1, 2019]

§602.15 Administrative and fiscal re-
sponsibilities.

The agency must have the adminis-
trative and fiscal capability to carry
out its accreditation activities in light
of its requested scope of recognition.
The agency meets this requirement if
the agency demonstrates that—

(a) The agency has—

(1) Adequate administrative staff and
financial resources to carry out its ac-
crediting responsibilities;

(2) Competent and knowledgeable in-
dividuals, qualified by education or ex-
perience in their own right and trained
by the agency on their responsibilities,
as appropriate for their roles, regard-
ing the agency’s standards, policies,
and procedures, to conduct its on-site
evaluations, apply or establish its poli-
cies, and make its accrediting and
preaccrediting decisions, including, if
applicable to the agency’s scope, their
responsibilities regarding distance edu-
cation and correspondence courses;

(3) Academic and administrative per-
sonnel on its evaluation, policy, and
decision-making bodies, if the agency
accredits institutions;

(4) Educators, practitioners, and/or
employers on its evaluation, policy,
and decision-making bodies, if the
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agency accredits programs or single-
purpose institutions that prepare stu-
dents for a specific profession;

(5) Representatives of the public,
which may include students, on all de-
cision-making bodies; and

(6) Clear and effective controls, in-
cluding guidelines, to prevent or re-
solve conflicts of interest, or the ap-
pearance of conflicts of interest, by the
agency’s—

(i) Board members;

(ii) Commissioners;

(iii) Evaluation team members;

(iv) Consultants;

(v) Administrative staff; and

(vi) Other agency representatives;
and

(b) The agency maintains complete
and accurate records of—

(1) Its last full accreditation or
preaccreditation review of each insti-
tution or program, including on-site
evaluation team reports, the institu-
tion’s or program’s responses to on-site
reports, periodic review reports, any
reports of special reviews conducted by
the agency between regular reviews,
and a copy of the institution’s or pro-
gram’s most recent self-study; and

(2) All decision letters issued by the
agency regarding the accreditation and
preaccreditation of any institution or
program and any substantive changes.

(Authority: 20 U.S.C. 1099b)
[84 FR 58919, Nov. 1, 2019]

REQUIRED STANDARDS AND THEIR
APPLICATION

§602.16 Accreditation
preaccreditation standards.

(a) The agency must demonstrate
that it has standards for accreditation,
and preaccreditation, if offered, that
are sufficiently rigorous to ensure that
the agency is a reliable authority re-
garding the quality of the education or
training provided by the institutions or
programs it accredits. The agency
meets this requirement if the following
conditions are met:

(1) The agency’s accreditation stand-
ards must set forth clear expectations
for the institutions or programs it ac-
credits in the following areas:

(i) Success with respect to student
achievement in relation to the institu-
tion’s mission, which may include dif-

and
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ferent standards for different institu-
tions or programs, as established by
the institution, including, as appro-
priate, consideration of State licensing
examinations, course completion, and
job placement rates.

(ii) Curricula.

(iii) Faculty.

(iv) Facilities, equipment, and sup-
plies.

(v) Fiscal and administrative capac-
ity as appropriate to the specified scale
of operations.

(vi) Student support services.

(vii) Recruiting and admissions prac-
tices, academic calendars, catalogs,
publications, grading, and advertising.

(viii) Measures of program length and
the objectives of the degrees or creden-
tials offered.

(ix) Record of student complaints re-
ceived by, or available to, the agency.

(x) Record of compliance with the in-
stitution’s program responsibilities
under title IV of the Act, based on the
most recent student loan default rate
data provided by the Secretary, the re-
sults of financial or compliance audits,
program reviews, and any other infor-
mation that the Secretary may provide
to the agency; and

(2) The agency’s preaccreditation
standards, if offered, must—

(i) Be appropriately related to the
agency’s accreditation standards; and

(ii) Not permit the institution or pro-
gram to hold preaccreditation status
for more than five years before a final
accrediting action is made.

(b) Agencies are not required to apply
the standards described in paragraph
(a)(1)(x) of this section to institutions
that do not participate in title IV, HEA
programs. Under such circumstance,
the agency’s grant of accreditation or
preaccreditation must specify that the
grant, by request of the institution,
does not include participation by the
institution in title IV, HEA programs.

(c) If the agency only accredits pro-
grams and does not serve as an institu-
tional accrediting agency for any of
those programs, its accreditation
standards must address the areas in
paragraph (a)(1) of this section in
terms of the type and level of the pro-
gram rather than in terms of the insti-
tution.
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(d)(1) If the agency has or seeks to in-
clude within its scope of recognition
the evaluation of the quality of institu-
tions or programs offering distance
education, correspondence courses, or
direct assessment education, the agen-
cy’s standards must effectively address
the quality of an institution’s distance
education, correspondence courses, or
direct assessment education in the
areas identified in paragraph (a)(1) of
this section.

(2) The agency is not required to have
separate standards, procedures, or poli-
cies for the evaluation of distance edu-
cation or correspondence courses.

(e) If none of the institutions an
agency accredits participates in any
title IV, HEA program, or if the agency
only accredits programs within institu-
tions that are accredited by a nation-
ally recognized institutional accred-
iting agency, the agency is not re-
quired to have the accreditation stand-
ards described in paragraphs (a)(1)(viii)
and (a)(1)(x) of this section.

(f) An agency that has established
and applies the standards in paragraph
(a) of this section may establish any
additional accreditation standards it
deems appropriate.

(g) Nothing in paragraph (a) of this
section restricts—

(1) An accrediting agency from set-
ting, with the involvement of its mem-
bers, and applying accreditation stand-
ards for or to institutions or programs
that seek review by the agency;

(2) An institution from developing
and using institutional standards to
show its success with respect to stu-
dent achievement, which achievement
may be considered as part of any ac-
creditation review; or

(3) Agencies from having separate
standards regarding an institution’s or
a program’s process for approving cur-
riculum to enable programs to more ef-
fectively meet the recommendations
of—

(i) Industry advisory boards that in-
clude employers who hire program
graduates;

(ii) Widely recognized industry stand-
ards and organizations;

(iii) Credentialing or other occupa-
tional registration or licensure; or

(iv) Employers in a given field or oc-
cupation, in making hiring decisions.

§602.17

(4) Agencies from having separate
faculty standards for instructors teach-
ing courses within a dual or concurrent
enrollment program, as defined in 20
U.S.C. 7801, or career and technical
education courses, as long as the in-
structors, in the agency’s judgment,
are qualified by education or work ex-
perience for that role.

(Authority: 20 U.S.C. 1099b)

[84 FR 58919, Nov. 1, 2019]
§602.17 Application of standards in
reaching accreditation decisions.

The agency must have effective
mechanisms for evaluating an institu-
tion’s or program’s compliance with
the agency’s standards before reaching
a decision to accredit or preaccredit
the institution or program. The agency
meets this requirement if the agency
demonstrates that it—

(a) Evaluates whether an institution
or program-—

(1) Maintains clearly specified edu-
cational objectives that are consistent
with its mission and appropriate in
light of the degrees or certificates
awarded;

(2) Is successful in achieving its stat-
ed objectives at both the institutional
and program levels; and

(3) Maintains requirements that at
least conform to commonly accepted
academic standards, or the equivalent,
including pilot programs in §602.18(b);

(b) Requires the institution or pro-
gram to engage in a self-study process
that assesses the institution’s or pro-
gram’s education quality and success
in meeting its mission and objectives,
highlights opportunities for improve-
ment, and includes a plan for making
those improvements;

(c) Conducts at least one on-site re-
view of the institution or program dur-
ing which it obtains sufficient informa-
tion to determine if the institution or
program complies with the agency’s
standards;

(d) Allows the institution or program
the opportunity to respond in writing
to the report of the on-site review;

(e) Conducts its own analysis of the
self-study and supporting documenta-
tion furnished by the institution or

127



§602.18

program, the report of the on-site re-
view, the institution’s or program’s re-
sponse to the report, and any other in-
formation substantiated by the agency
from other sources to determine
whether the institution or program
complies with the agency’s standards;

(f) Provides the institution or pro-
gram with a detailed written report
that assesses the institution’s or pro-
gram’s compliance with the agency’s
standards, including areas needing im-
provement, and the institution’s or
program’s performance with respect to
student achievement;

(g) Requires institutions to have
processes in place through which the
institution establishes that a student
who registers in any course offered via
distance education or correspondence
is the same student who academically
engages in the course or program; and

(h) Makes clear in writing that insti-
tutions must use processes that protect
student privacy and notify students of
any projected additional student
charges associated with the
verification of student identity at the
time of registration or enrollment.

(Authority: 20 U.S.C. 1099b)
[84 FR 58920, Nov. 1, 2019]

§602.18 Ensuring consistency in deci-
sion-making.

(a) The agency must consistently
apply and enforce standards that re-
spect the stated mission of the institu-
tion, including religious mission, and
that ensure that the education or
training offered by an institution or
program, including any offered through
distance education, correspondence
courses, or direct assessment education
is of sufficient quality to achieve its
stated objective for the duration of any
accreditation or preaccreditation pe-
riod.

(b) The agency meets the require-
ment in paragraph (a) of this section if
the agency—

(1) Has written specification of the
requirements for accreditation and
preaccreditation that include clear
standards for an institution or program
to be accredited or preaccredited;

(2) Has effective controls against the
inconsistent application of the agen-
cy’s standards;
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(3) Bases decisions regarding accredi-
tation and preaccreditation on the
agency’s published standards and does
not use as a negative factor the insti-
tution’s religious mission-based poli-
cies, decisions, and practices in the
areas covered by §602.16(a)(1)(ii), (iii),
(iv), (vi), and (vii) provided, however,
that the agency may require that the
institution’s or program’s curricula in-
clude all core components required by
the agency;

(4) Has a reasonable basis for deter-
mining that the information the agen-
cy relies on for making accrediting de-
cisions is accurate;

(5) Provides the institution or pro-
gram with a detailed written report
that clearly identifies any deficiencies
in the institution’s or program’s com-
pliance with the agency’s standards;
and

(6) Publishes any policies for retro-
active application of an accreditation
decision, which must not provide for an
effective date that predates either—

(i) An earlier denial by the agency of
accreditation or preaccreditation to
the institution or program; or

(ii) The agency’s formal approval of
the institution or program for consid-
eration in the agency’s accreditation
or preaccreditation process.

(c) Nothing in this part prohibits an
agency, when special circumstances
exist, to include innovative program
delivery approaches or, when an undue
hardship on students occurs, from ap-
plying equivalent written standards,
policies, and procedures that provide
alternative means of satisfying one or
more of the requirements set forth in
34 CFR 602.16, 602.17, 602.19, 602.20,
602.22, and 602.24, as compared with
written standards, policies, and proce-
dures the agency ordinarily applies,
if—

(1) The alternative standards, poli-
cies, and procedures, and the selection
of institutions or programs to which
they will be applied, are approved by
the agency’s decision-making body and
otherwise meet the intent of the agen-
cy’s expectations and requirements;

(2) The agency sets and applies equiv-
alent goals and metrics for assessing
the performance of institutions or pro-
grams;
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(3) The agency’s process for estab-
lishing and applying the alternative
standards, policies, and procedures is
set forth in its published accreditation
manuals; and

(4) The agency requires institutions
or programs seeking the application of
alternative standards to demonstrate
the need for an alternative assessment
approach, that students will receive
equivalent benefit, and that students
will not be harmed through such appli-
cation.

(d) Nothing in this part prohibits an
agency from permitting the institution
or program to be out of compliance
with one or more of its standards, poli-
cies, and procedures adopted in satis-
faction of §§602.16, 602.17, 602.19, 602.20,
602.22, and 602.24 for a period of time, as
determined by the agency annually,
not to exceed three years unless the
agency determines there is good cause
to extend the period of time, and if—

(1) The agency and the institution or
program can show that the cir-
cumstances requiring the period of
noncompliance are beyond the institu-
tion’s or program’s control, such as—

(i) A natural disaster or other cata-
strophic event significantly impacting
an institution’s or program’s oper-
ations;

(ii) Accepting students from another
institution that is implementing a
teach-out or closing;

(iii) Significant and documented
local or national economic changes,
such as an economic recession or clo-
sure of a large local employer;

(iv) Changes relating to State licen-
sure requirements;

(v) The normal application of the
agency’s standards creates an undue
hardship on students; or

(vi) Instructors who do not meet the
agency’s typical faculty standards, but
who are otherwise qualified by edu-
cation or work experience, to teach
courses within a dual or concurrent en-
rollment program, as defined in 20
U.S.C. 17801, or career and technical
education courses;

(2) The grant of the period of non-
compliance is approved by the agency’s
decision-making body;

(3) The agency projects that the in-
stitution or program has the resources
necessary to achieve compliance with
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the standard, policy, or procedure post-
poned within the time allotted; and

(4) The institution or program dem-
onstrates to the satisfaction of the
agency that the period of noncompli-
ance will not—

(i) Contribute to the cost of the pro-
gram to the student without the stu-
dent’s consent;

(ii) Create any undue hardship on, or
harm to, students; or

(iii) Compromise the program’s aca-
demic quality.

(Authority: 20 U.S.C. 1099b)
[84 FR 58920, Nov. 1, 2019]

§602.19 Monitoring and reevaluation
of accredited institutions and pro-
grams.

(a) The agency must reevaluate, at
regularly established intervals, the in-
stitutions or programs it has accred-
ited or preaccredited.

(b) The agency must demonstrate it
has, and effectively applies, monitoring
and evaluation approaches that enable
the agency to identify problems with
an institution’s or program’s continued
compliance with agency standards and
that take into account institutional or
program strengths and stability. These
approaches must include periodic re-
ports, and collection and analysis of
key data and indicators, identified by
the agency, including, but not limited
to, fiscal information and measures of
student achievement, consistent with
the provisions of §602.16(g). This provi-
sion does not require institutions or
programs to provide annual reports on
each specific accreditation criterion.

(c) Each agency must monitor overall
growth of the institutions or programs
it accredits and, at least annually, col-
lect head-count enrollment data from
those institutions or programs.

(d) Institutional accrediting agencies
must monitor the growth of programs
at institutions experiencing significant
enrollment growth, as reasonably de-
fined by the agency.

(e) Any agency that has notified the
Secretary of a change in its scope in
accordance with §602.27(a) must mon-
itor the headcount enrollment of each
institution it has accredited that offers
distance education or correspondence
courses. The Secretary will require a
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review, at the next meeting of the Na-
tional Advisory Committee on Institu-
tional Quality and Integrity, of any
change in scope undertaken by an
agency if the enrollment of an institu-
tion that offers distance education or
correspondence courses that is accred-
ited by such agency increases by 50 per-
cent or more within any one institu-
tional fiscal year. If any such institu-
tion has experienced an increase in
head-count enrollment of 50 percent or
more within one institutional fiscal
year, the agency must report that in-
formation to the Secretary within 30
days of acquiring such data.

(Authority: 20 U.S.C. 1099b)
[84 FR 58921, Nov. 1, 2019]

§602.20 Enforcement of standards.

(a) If the agency’s review of an insti-
tution or program under any standard
indicates that the institution or pro-
gram is not in compliance with that
standard, the agency must—

(1) Follow its written policy for noti-
fying the institution or program of the
finding of noncompliance;

(2) Provide the institution or pro-
gram with a written timeline for com-
ing into compliance that is reasonable,
as determined by the agency’s decision-
making body, based on the nature of
the finding, the stated mission, and
educational objectives of the institu-
tion or program. The timeline may in-
clude intermediate checkpoints on the
way to full compliance and must not
exceed the lesser of four years or 150
percent of the—

(i) Length of the program in the case
of a programmatic accrediting agency;
or

(ii) Length of the longest program at
the institution in the case of an insti-
tutional accrediting agency;

(3) Follow its written policies and
procedures for granting a good cause
extension that may exceed the stand-
ard timeframe described in paragraph
(a)(2) of this section when such an ex-
tension is determined by the agency to
be warranted; and

(4) Have a written policy to evaluate
and approve or disapprove monitoring
or compliance reports it requires, pro-
vide ongoing monitoring, if warranted,
and evaluate an institution’s or pro-
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gram’s progress in resolving the find-
ing of noncompliance.

(b) Notwithstanding paragraph (a) of
this section, the agency must have a
policy for taking an immediate adverse
action, and take such action, when the
agency has determined that such ac-
tion is warranted.

(c) If the institution or program does
not bring itself into compliance within
the period specified in paragraph (a) of
this section, the agency must take ad-
verse action against the institution or
program, but may maintain the insti-
tution’s or program’s accreditation or
preaccreditation until the institution
or program has had reasonable time to
complete the activities in its teach-out
plan or to fulfill the obligations of any
teach-out agreement to assist students
in transferring or completing their pro-
grams.

(d) An agency that accredits institu-
tions may limit the adverse or other
action to particular programs that are
offered by the institution or to par-
ticular additional locations of an insti-
tution, without necessarily taking ac-
tion against the entire institution and
all of its programs, provided the non-
compliance was limited to that par-
ticular program or location.

(e) All adverse actions taken under
this subpart are subject to the arbitra-
tion requirements in 20 U.S.C. 1099b(e).

(f) An agency is not responsible for
enforcing requirements in 34 CFR
668.14, 668.15, 668.16, 668.41, or 668.46, but
if, in the course of an agency’s work, it
identifies instances or potential in-
stances of noncompliance with any of
these requirements, it must notify the
Department.

(g) The Secretary may not require an
agency to take action against an insti-
tution or program that does not par-
ticipate in any title IV, HEA or other
Federal program as a result of a re-
quirement specified in this part.

(Authority: 20 U.S.C. 1099b)
[84 FR 58922, Nov. 1, 2019]

§602.21 Review of standards.

(a) The agency must maintain a com-
prehensive systematic program of re-
view that involves all relevant con-
stituencies and that demonstrates that
its standards are adequate to evaluate
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the quality of the education or training
provided by the institutions and pro-
grams it accredits and relevant to the
educational or training needs of stu-
dents.

(b) The agency determines the spe-
cific procedures it follows in evalu-
ating its standards, but the agency
must ensure that its program of re-
view—

(1) Is comprehensive;

(2) Occurs at regular, yet reasonable,
intervals or on an ongoing basis;

(3) Examines each of the agency’s
standards and the standards as a whole;
and

(4) Involves all of the agency’s rel-
evant constituencies in the review and
affords them a meaningful opportunity
to provide input into the review.

(c) If the agency determines, at any
point during its systematic program of
review, that it needs to make changes
to its standards, the agency must ini-
tiate action within 12 months to make
the changes and must complete that
action within a reasonable period of
time.

(d) Before finalizing any changes to
its standards, the agency must—

(1) Provide notice to all of the agen-
cy’s relevant constituencies, and other
parties who have made their interest
known to the agency, of the changes
the agency proposes to make;

(2) Give the constituencies and other
interested parties adequate oppor-
tunity to comment on the proposed
changes; and

(3) Take into account and be respon-
sive to any comments on the proposed
changes submitted timely by the rel-
evant constituencies and other inter-
ested parties.

(Authority: 20 U.S.C. 1099b)

[64 FR 56617, Oct. 20, 1999, as amended at 84
FR 58922, Nov. 1, 2019]

REQUIRED OPERATING POLICIES AND
PROCEDURES

§602.22 Substantive changes and

other reporting requirements.

(a)(1) If the agency accredits institu-
tions, it must maintain adequate sub-
stantive change policies that ensure
that any substantive change, as defined
in this section, after the agency has ac-
credited or preaccredited the institu-
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tion does not adversely affect the ca-
pacity of the institution to continue to
meet the agency’s standards. The agen-
cy meets this requirement if—

(i) The agency requires the institu-
tion to obtain the agency’s approval of

the substantive change before the
agency includes the change in the
scope of accreditation or

preaccreditation it previously granted
to the institution; and

(ii) The agency’s definition of sub-
stantive change covers high-impact,
high-risk changes, including at least
the following:

(A) Any substantial change in the es-
tablished mission or objectives of the
institution or its programs.

(B) Any change in the legal status,
form of control, or ownership of the in-
stitution.

(C) The addition of programs that
represent a significant departure from
the existing offerings or educational
programs, or method of delivery, from
those that were offered or used when
the agency last evaluated the institu-
tion.

(D) The addition of graduate pro-
grams by an institution that pre-
viously offered only undergraduate pro-
grams or certificates.

(E) A change in the way an institu-
tion measures student progress, includ-
ing whether the institution measures
progress in clock hours or credit-hours,
semesters, trimesters, or quarters, or
uses time-based or non-time-based
methods.

(F) A substantial increase in the
number of clock hours or credit hours
awarded, or an increase in the level of
credential awarded, for successful com-
pletion of one or more programs.

(G) The acquisition of any other in-
stitution or any program or location of
another institution.

(H) The addition of a permanent loca-
tion at a site at which the institution
is conducting a teach-out for students
of another institution that has ceased
operating before all students have com-
pleted their program of study.

(I) The addition of a new location or
branch campus, except as provided in
paragraph (c) of this section. The agen-
cy’s review must include assessment of
the institution’s fiscal and administra-
tive capability to operate the location
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or branch campus, the regular evalua-
tion of locations, and verification of
the following:

(I) Academic control is clearly iden-
tified by the institution.

(2) The institution has adequate fac-
ulty, facilities, resources, and aca-
demic and student support systems in
place.

(3) The institution is financially sta-
ble.

(4) The institution had engaged in
long-range planning for expansion.

(J) Entering into a written arrange-
ment under 34 CFR 668.5 under which
an institution or organization not cer-
tified to participate in the title IV,
HEA programs offers more than 25 and
up to 50 percent of one or more of the
accredited institution’s educational
programs.

(K) Addition of each direct assess-
ment program.

(2)(i) For substantive changes under
only paragraph (a)(1)(Ai)(C), (E), (F),
(H), or (J) of this section, the agency’s
decision-making body may designate
agency senior staff to approve or dis-
approve the request in a timely, fair,
and equitable manner; and

(ii) In the case of a request under
paragraph (a)(1)(ii)(J) of this section,
the agency must make a final decision
within 90 days of receipt of a materi-
ally complete request, unless the agen-
cy or its staff determine significant
circumstances related to the sub-
stantive change require a review by the
agency’s decision-making body to
occur within 180 days.

(b) Institutions that have been placed
on probation or equivalent status, have
been subject to negative action by the
agency over the prior three academic
years, or are under a provisional cer-
tification, as provided in 34 CFR 668.13,
must receive prior approval for the fol-
lowing additional changes (all other in-
stitutions must report these changes
within 30 days to their accrediting
agency):

(1) A change in an existing program’s
method of delivery.

(2) An aggregate change of 25 percent
or more of the clock hours, credit
hours, or content of a program since
the agency’s most recent accreditation
review.
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(3) The development of customized
pathways or abbreviated or modified
courses or programs to—

(i) Accommodate and recognize a stu-
dent’s existing knowledge, such as
knowledge attained through employ-
ment or military service; and

(ii) Close competency gaps between
demonstrated prior knowledge or com-
petency and the full requirements of a
particular course or program.

(4) Entering into a written arrange-
ment under 34 CFR 668.5 under which
an institution or organization not cer-
tified to participate in the title IV,
HEA programs offers up to 25 percent
of one or more of the accredited insti-
tution’s educational programs.

(c) Institutions that have success-
fully completed at least one cycle of
accreditation and have received agency
approval for the addition of at least
two additional locations as provided in
paragraph (a)(1)(ii)(I) of this section,
and that have not been placed on pro-
bation or equivalent status or been
subject to a negative action by the
agency over the prior three academic
years, and that are not under a provi-
sional certification, as provided in 34
CFR 668.13, need not apply for agency
approval of subsequent additions of lo-
cations, and must report these changes
to the accrediting agency within 30
days, if the institution has met criteria
established by the agency indicating
sufficient capacity to add additional
locations without individual prior ap-
provals, including, at a minimum, sat-
isfactory evidence of a system to en-
sure quality across a distributed enter-
prise that includes—

(1) Clearly identified academic con-
trol;

(2) Regular evaluation of the loca-
tions;

(3) Adequate faculty, facilities, re-
sources, and academic and student sup-
port systems;

(4) Financial stability; and

(6) Long-range planning for expan-
sion.

(d) The agency must have an effec-
tive mechanism for conducting, at rea-
sonable intervals, visits to a represent-
ative sample of additional locations ap-
proved under paragraphs (a)(1)(ii)(H)
and (I) of this section.
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(e) The agency may determine the
procedures it uses to grant prior ap-
proval of the substantive change. How-
ever, these procedures must specify an
effective date, on which the change is
included in the program’s or institu-
tion’s grant of accreditation or
preaccreditation. The date of prior ap-
proval must not pre-date either an ear-
lier agency denial of the substantive
change, or the agency’s formal accept-
ance of the application for the sub-
stantive change for inclusion in the
program’s or institution’s grant of ac-
creditation or preaccreditation. An
agency may designate the date of a
change in ownership as the effective
date of its approval of that substantive
change if the accreditation decision is
made within 30 days of the change in
ownership. Except as provided in para-
graphs (d) and (f) of this section, an
agency may require a visit before
granting such an approval.

(f) Except as provided in paragraph
(c) of this section, if the agency’s ac-
creditation of an institution enables
the institution to seek eligibility to
participate in title IV, HEA programs,
the agency’s procedures for the ap-
proval of an additional location that is
not a branch campus where at least 50
percent of an educational program is
offered must include—

(1) A visit, within six months, to each
additional location the institution es-
tablishes, if the institution—

(i) Has a total of three or fewer addi-
tional locations;

(ii) Has not demonstrated, to the
agency’s satisfaction, that the addi-
tional location is meeting all of the
agency’s standards that apply to that
additional location; or

(iii) Has been placed on warning, pro-
bation, or show cause by the agency or
is subject to some limitation by the
agency on its accreditation or
preaccreditation status;

(2) A mechanism for conducting, at
reasonable intervals, visits to a rep-
resentative sample of additional loca-
tions of institutions that operate more
than three additional locations; and

(3) A mechanism, which may, at the
agency’s discretion, include visits to
additional locations, for ensuring that
accredited and preaccredited institu-
tions that experience rapid growth in
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the number of additional locations
maintain education quality.

(g) The purpose of the visits de-
scribed in paragraph (f) of this section
is to verify that the additional location
has the personnel, facilities, and re-
sources the institution claimed it had
in its application to the agency for ap-
proval of the additional location.

(h) The agency’s substantive change
policy must define when the changes
made or proposed by an institution are
or would be sufficiently extensive to
require the agency to conduct a new
comprehensive evaluation of that insti-
tution.

(Authority: 20 U.S.C. 1099b)
[84 FR 58922, Nov. 1, 2019]

§602.23 Operating procedures all

agencies must have.

(a) The agency must maintain and
make available to the public written
materials describing—

(1) Bach type of accreditation and
preaccreditation it grants;

(2) The procedures that institutions
or programs must follow in applying
for accreditation, preaccreditation, or
substantive changes and the sequenc-
ing of those steps relative to any appli-
cations or decisions required by States
or the Department relative to the
agency’s preaccreditation, accredita-
tion, or substantive change decisions;

(3) The standards and procedures it
uses to determine whether to grant, re-
affirm, reinstate, restrict, deny, re-
voke, terminate, or take any other ac-
tion related to each type of accredita-
tion and preaccreditation that the
agency grants;

(4) The institutions and programs
that the agency currently accredits or
preaccredits and, for each institution
and program, the year the agency will
next review or reconsider it for accred-
itation or preaccreditation; and

(5) A list of the names, academic and
professional qualifications, and rel-
evant employment and organizational
affiliations of—

(i) The members of the agency’s pol-
icy and decision-making bodies; and

(ii) The agency’s principal adminis-
trative staff.

(b) In providing public notice that an
institution or program subject to its
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jurisdiction is being considered for ac-
creditation or preaccreditation, the
agency must provide an opportunity
for third-party comment concerning
the institution’s or program’s quali-
fications for accreditation or
preaccreditation. At the agency’s dis-
cretion, third-party comment may be
received either in writing or at a public
hearing, or both.

(c) The accrediting agency must—

(1) Review in a timely, fair, and equi-
table manner any complaint it receives
against an accredited institution or
program that is related to the agency’s
standards or procedures. The agency
may not complete its review and make
a decision regarding a complaint un-
less, in accordance with published pro-
cedures, it ensures that the institution
or program has sufficient opportunity
to provide a response to the complaint;

(2) Take follow-up action, as nec-
essary, including enforcement action,
if necessary, based on the results of its
review; and

(3) Review in a timely, fair, and equi-
table manner, and apply unbiased judg-
ment to, any complaints against itself
and take follow-up action, as appro-
priate, based on the results of its re-
view.

(d) If an institution or program elects
to make a public disclosure of its ac-
creditation or preaccreditation status,
the agency must ensure that the insti-
tution or program discloses that status
accurately, including the specific aca-
demic or instructional programs cov-
ered by that status and the name and
contact information for the agency.

(e) The accrediting agency must pro-
vide for the public correction of incor-
rect or misleading information an ac-
credited or preaccredited institution or
program releases about—

1) The accreditation or
preaccreditation status of the institu-
tion or program;

(2) The contents of reports of on-site
reviews; and

(3) The agency’s accrediting or
preaccrediting actions with respect to
the institution or program.

(£)(1) If preaccreditation is offered—

(i) The agency’s preaccreditation
policies must limit the status to insti-
tutions or programs that the agency
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has determined are likely to succeed in
obtaining accreditation;

(ii) The agency must require all
preaccredited institutions to have a
teach-out plan, which must ensure stu-
dents completing the teach-out would
meet curricular requirements for pro-
fessional licensure or certification, if
any, and which must include a list of
academic programs offered by the in-
stitution and the names of other insti-
tutions that offer similar programs and
that could potentially enter into a
teach-out agreement with the institu-
tion;

(iii) An agency that denies accredita-
tion to an institution it Thas
preaccredited may maintain the insti-
tution’s preaccreditation for currently
enrolled students until the institution
has had a reasonable time to complete
the activities in its teach-out plan to
assist students in transferring or com-
pleting their programs, but for no more
than 120 days unless approved by the
agency for good cause; and

(iv) The agency may not move an ac-
credited institution or program from
accredited to preaccredited status un-
less, following the loss of accredita-
tion, the institution or program applies
for initial accreditation and is awarded
preaccreditation status under the new
application. Institutions that partici-
pated in the title IV, HEA programs be-
fore the loss of accreditation are sub-
ject to the requirements of 34 CFR
600.11(c).

(2) All credits and degrees earned and
issued by an institution or program
holding preaccreditation from a na-
tionally recognized agency are consid-
ered by the Secretary to be from an ac-
credited institution or program.

(g) The agency may establish any ad-
ditional operating procedures it deems
appropriate. At the agency’s discre-
tion, these may include unannounced
inspections.

(Approved by the Office of Management and
Budget under control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

[64 FR 56617, Oct. 20, 1999, as amended at 74
FR 55428, Oct. 27, 2009; 84 FR 58923, Nov. 1,
2019]
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§602.24 Additional procedures certain
institutional agencies must have.

If the agency is an institutional ac-
crediting agency and its accreditation
or preaccreditation enables those insti-
tutions to obtain eligibility to partici-
pate in title IV, HEA programs, the
agency must demonstrate that it has
established and uses all of the fol-
lowing procedures:

(a) Branch campus. The agency must
require the institution to notify the
agency if it plans to establish a branch
campus and to submit a business plan
for the branch campus that describes—

(1) The educational program to be of-
fered at the branch campus; and

(2) The projected revenues and ex-
penditures and cash flow at the branch
campus.

(b) Site visits. The agency must under-
take a site visit to a new branch cam-
pus or following a change of ownership
or control as soon as practicable, but
no later than six months, after the es-
tablishment of that campus or the
change of ownership or control.

(c) Teach-out plans and agreements. (1)
The agency must require an institution
it accredits to submit a teach-out plan
as defined in 34 CFR 600.2 to the agency
for approval upon the occurrence of
any of the following events:

(i) For a nonprofit or proprietary in-
stitution, the Secretary notifies the
agency of a determination by the insti-
tution’s independent auditor express-
ing doubt about the institution’s abil-
ity to operate as a going concern or in-
dicating an adverse opinion or a find-
ing of material weakness related to fi-
nancial stability.

(ii) The agency acts to place the in-
stitution on probation or equivalent
status.

(iii) The Secretary notifies the agen-
cy that the institution is participating
in title IV, HEA programs under a pro-
visional program participation agree-
ment and the Secretary has required a
teach-out plan as a condition of par-
ticipation.

(2) The agency must require an insti-
tution it accredits or preaccredits to
submit a teach-out plan and, if prac-
ticable, teach-out agreements (as de-
fined in 34 CFR 600.2) to the agency for
approval upon the occurrence of any of
the following events:
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(i) The Secretary notifies the agency
that it has placed the institution on
the reimbursement payment method
under 34 CFR 668.162(c) or the height-
ened cash monitoring payment method
requiring the Secretary’s review of the
institution’s supporting documentation
under 34 CFR 668.162(d)(2).

(ii) The Secretary notifies the agency
that the Secretary has initiated an
emergency action against an institu-
tion, in accordance with section
487(c)(1)(G) of the HEA, or an action to
limit, suspend, or terminate an institu-
tion participating in any title IV, HEA
program, in accordance with section
487(c)(1)(F) of the HEA.

(iii) The agency acts to withdraw,
terminate, or suspend the accredita-
tion or preaccreditation of the institu-
tion.

(iv) The institution notifies the agen-
cy that it intends to cease operations
entirely or close a location that pro-
vides one hundred percent of at least
one program, including if the location
is being moved and is considered by the
Secretary to be a closed school.

(v) A State licensing or authorizing
agency notifies the agency that an in-
stitution’s license or legal authoriza-
tion to provide an educational program
has been or will be revoked.

(3) The agency must evaluate the
teach-out plan to ensure it includes a
list of currently enrolled students, aca-
demic programs offered by the institu-
tion, and the names of other institu-
tions that offer similar programs and
that could potentially enter into a
teach-out agreement with the institu-
tion.

(4) If the agency approves a teach-out
plan that includes a program or insti-
tution that is accredited by another
recognized accrediting agency, it must
notify that accrediting agency of its
approval.

(5) The agency may require an insti-
tution it accredits or preaccredits to
enter into a teach-out agreement as
part of its teach-out plan.

(6) The agency must require a closing
institution to include in its teach-out
agreement—

(i) A complete list of students cur-
rently enrolled in each program at the
institution and the program require-
ments each student has completed;
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(ii) A plan to provide all potentially
eligible students with information
about how to obtain a closed school
discharge and, if applicable, informa-
tion on State refund policies;

(iii) A record retention plan to be
provided to all enrolled students that
delineates the final disposition of
teach-out records (e.g., student tran-
scripts, billing, financial aid records);

(iv) Information on the number and
types of credits the teach-out institu-
tion is willing to accept prior to the
student’s enrollment; and

(v) A clear statement to students of
the tuition and fees of the educational
program and the number and types of
credits that will be accepted by the
teach-out institution.

(7) The agency must require an insti-
tution it accredits or preaccredits that
enters into a teach-out agreement, ei-
ther on its own or at the request of the
agency, to submit that teach-out
agreement for approval. The agency
may approve the teach-out agreement
only if the agreement meets the re-
quirements of 34 CFR 600.2 and this sec-
tion, is consistent with applicable
standards and regulations, and pro-
vides for the equitable treatment of
students being served by ensuring that
the teach-out institution—

(i) Has the necessary experience, re-
sources, and support services to pro-
vide an educational program that is of
acceptable quality and reasonably
similar in content, delivery modality,
and scheduling to that provided by the
institution that is ceasing operations
either entirely or at one of its loca-
tions; however, while an option via an
alternate method of delivery may be
made available to students, such an op-
tion is not sufficient unless an option
via the same method of delivery as the
original educational program is also
provided;

(ii) Has the capacity to carry out its
mission and meet all obligations to ex-
isting students; and

(iii) Demonstrates that it—

(A) Can provide students access to
the program and services without re-
quiring them to move or travel for sub-
stantial distances or durations; and

(B) Will provide students with infor-
mation about additional charges, if
any.
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(8) Irrespective of any teach-out plan
or signed teach-out agreement, the
agency must not permit an institution
to serve as a teach-out institution
under the following conditions:

(i) The institution is subject to the
conditions in paragraph (c)(1) or (2) of
this section.

(ii) The institution is under inves-
tigation, subject to an action, or being
prosecuted for an issue related to aca-
demic quality, misrepresentation,
fraud, or other severe matters by a law
enforcement agency.

(9) The agency is permitted to waive
requirements regarding the percentage
of credits that must be earned by a stu-
dent at the institution awarding the
educational credential if the student is
completing his or her program through
a written teach-out agreement or
transfer.

(10) The agency must require the in-
stitution to provide copies of all notifi-
cations from the institution related to
the institution’s closure or to teach-
out options to ensure the information
accurately represents students’ ability
to transfer credits and may require
corrections.

(d) Closed institution. If an institution
the agency accredits or preaccredits
closes without a teach-out plan or
agreement, the agency must work with
the Department and the appropriate
State agency, to the extent feasible, to
assist students in finding reasonable
opportunities to complete their edu-
cation without additional charges.

(e) Transfer of credit policies. The ac-
crediting agency must confirm, as part
of its review for initial accreditation or
preaccreditation, or renewal of accredi-
tation, that the institution has trans-
fer of credit policies that—

(1) Are publicly disclosed in accord-
ance with § 668.43(a)(11); and

(2) Include a statement of the criteria
established by the institution regard-
ing the transfer of credit earned at an-
other institution of higher education.

(f) Agency designations. In its accred-
iting practice, the agency must—

(1) Adopt and apply the definitions of
“branch campus’ and ‘‘additional loca-
tion” in 34 CFR 600.2;

(2) On the Secretary’s request, con-
form its designations of an institu-
tion’s branch campuses and additional
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locations with the Secretary’s if it
learns its designations diverge; and

(3) Ensure that it does not accredit or
preaccredit an institution comprising
fewer than all of the programs, branch
campuses, and locations of an institu-
tion as certified for title IV participa-
tion by the Secretary, except with no-
tice to and permission from the Sec-
retary.

(Authority: 20 U.S.C. 1099b)
[84 FR 58924, Nov. 1, 2019]

§602.25 Due process.

The agency must demonstrate that
the procedures it uses throughout the
accrediting process satisfy due process.
The agency meets this requirement if
the agency does the following:

(a) Provides adequate written speci-
fication of its requirements, including
clear standards, for an institution or
program to be accredited or
preaccredited.

(b) Uses procedures that afford an in-
stitution or program a reasonable pe-
riod of time to comply with the agen-
cy’s requests for information and docu-
ments.

(c) Provides written specification of
any deficiencies identified at the insti-
tution or program examined.

(d) Provides sufficient opportunity
for a written response by an institution
or program regarding any deficiencies
identified by the agency, to be consid-
ered by the agency within a timeframe
determined by the agency, and before
any adverse action is taken.

(e) Notifies the institution or pro-
gram in writing of any adverse accred-
iting action or an action to place the
institution or program on probation or
show cause. The notice describes the
basis for the action.

(f) Provides an opportunity, upon
written request of an institution or
program, for the institution or pro-
gram to appeal any adverse action
prior to the action becoming final.

(1) The appeal must take place at a
hearing before an appeals panel that—

(i) May not include current members
of the agency’s decision-making body
that took the initial adverse action;

(i1) Is subject to a conflict of interest
policy;
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(iii) Does not serve only an advisory
or procedural role, and has and uses
the authority to make the following
decisions: To affirm, amend, or remand
adverse actions of the original deci-
sion-making body; and

(iv) Affirms, amends, or remands the
adverse action. A decision to affirm or
amend the adverse action is imple-
mented by the appeals panel or by the
original decision-making body, at the
agency’s option; however, in the event
of a decision by the appeals panel to re-
mand the adverse action to the original
decision-making body for further con-
sideration, the appeals panel must ex-
plain the basis for a decision that dif-
fers from that of the original decision-
making body and the original decision-
making body in a remand must act in
a manner consistent with the appeals
panel’s decisions or instructions.

(2) The agency must recognize the
right of the institution or program to
employ counsel to represent the insti-
tution or program during its appeal, in-
cluding to make any presentation that
the agency permits the institution or
program to make on its own during the
appeal.

(g) The agency notifies the institu-
tion or program in writing of the result
of its appeal and the basis for that re-
sult.

(h)(1) The agency must provide for a
process, in accordance with written
procedures, through which an institu-
tion or program may, before the agen-
cy reaches a final adverse action deci-
sion, seek review of new financial in-
formation if all of the following condi-
tions are met:

(i) The financial information was un-
available to the institution or program
until after the decision subject to ap-
peal was made.

(ii) The financial information is sig-
nificant and bears materially on the fi-
nancial deficiencies identified by the
agency. The criteria of significance and
materiality are determined by the
agency.

(iii) The only remaining deficiency
cited by the agency in support of a
final adverse action decision is the in-
stitution’s or program’s failure to meet
an agency standard pertaining to fi-
nances.
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(2) An institution or program may
seek the review of new financial infor-
mation described in paragraph (h)(1) of
this section only once and any deter-
mination by the agency made with re-
spect to that review does not provide a
basis for an appeal.

(Authority: 20 U.S.C. 1099b)

[74 FR 55429, Oct. 27, 2009, as amended at 84
FR 58925, Nov. 1, 2019]

§602.26 Notification of accrediting de-
cisions.

The agency must demonstrate that it
has established and follows written
procedures requiring it to provide writ-
ten notice of its accrediting decisions
to the Secretary, the appropriate State
licensing or authorizing agency, the
appropriate accrediting agencies, and
the public. The agency meets this re-
quirement if the agency, following its
written procedures—

(a) Provides written notice of the fol-
lowing types of decisions to the Sec-
retary, the appropriate State licensing
or authorizing agency, the appropriate
accrediting agencies, and the public no
later than 30 days after it makes the
decision:

(1) A decision to award initial accred-
itation or preaccreditation to an insti-
tution or program.

(2) A decision to renew an institu-
tion’s or program’s accreditation or
preaccreditation;

(b) Provides written notice of a final
decision of a probation or equivalent
status or an initiated adverse action to
the Secretary, the appropriate State 1i-
censing or authorizing agency, and the
appropriate accrediting agencies at the
same time it notifies the institution or
program of the decision and requires
the institution or program to disclose
such an action within seven business
days of receipt to all current and pro-
spective students;

(c) Provides written notice of the fol-
lowing types of decisions to the Sec-
retary, the appropriate State licensing
or authorizing agency, and the appro-
priate accrediting agencies at the same
time it notifies the institution or pro-
gram of the decision, but no later than
30 days after it reaches the decision:

(1) A final decision to deny, with-
draw, suspend, revoke, or terminate
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the accreditation or preaccreditation
of an institution or program.

(2) A final decision to take any other
adverse action, as defined by the agen-
cy, not listed in paragraph (c)(1) of this
section;

(d) Provides written notice to the
public of the decisions listed in para-
graphs (b) and (c) of this section within
one business day of its notice to the in-
stitution or program;

(e) For any decision listed in para-
graph (c) of this section, requires the
institution or program to disclose the
decision to current and prospective
students within seven business days of
receipt and makes available to the Sec-
retary, the appropriate State licensing
or authorizing agency, and the public,
no later than 60 days after the decision,
a brief statement summarizing the rea-
sons for the agency’s decision and the
official comments that the affected in-
stitution or program may wish to
make with regard to that decision, or
evidence that the affected institution
has been offered the opportunity to
provide official comment;

(f) Notifies the Secretary, the appro-
priate State licensing or authorizing
agency, the appropriate accrediting
agencies, and, upon request, the public
if an accredited or preaccredited insti-
tution or program—

(1) Decides to withdraw voluntarily
from accreditation or preaccreditation,
within 10 business days of receiving no-
tification from the institution or pro-
gram that it is withdrawing wvolun-
tarily from accreditation or
preaccreditation; or

(2) Lets its accreditation or
preaccreditation lapse, within 10 busi-
ness days of the date on which accredi-
tation or preaccreditation lapses.

(Approved by the Office of Management and
Budget under control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

[64 FR 56617, Oct. 20, 1999, as amended at 74
FR 55429, Oct. 27, 2009; 84 FR 58924, Nov. 1,
2019]

§602.27 Other information an agency
must provide the Department.
(a) The agency must submit to the
Department—
(1) A list, updated annually, of its ac-
credited and preaccredited institutions
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and programs, which may be provided
electronically;

(2) A summary of the agency’s major
accrediting activities during the pre-
vious year (an annual data summary),
if requested by the Secretary to carry
out the Secretary’s responsibilities re-
lated to this part;

(3) Any proposed change in the agen-
cy’s policies, procedures, or accredita-
tion or preaccreditation standards that
might alter its—

(i) Scope of recognition, except as
provided in paragraph (a)(4) of this sec-
tion; or

(ii) Compliance with the criteria for
recognition;

(4) Notification that the agency has
expanded its scope of recognition to in-
clude distance education or cor-
respondence courses as provided in sec-
tion 496(a)(4)(B)(i)(I) of the HEA. Such
an expansion of scope is effective on
the date the Department receives the
notification;

(6) The name of any institution or
program it accredits that the agency
has reason to believe is failing to meet
its title IV, HEA program responsibil-
ities or is engaged in fraud or abuse,
along with the agency’s reasons for
concern about the institution or pro-
gram; and

(6) If the Secretary requests, infor-
mation that may bear upon an accred-
ited or preaccredited institution’s com-
pliance with its title IV, HEA program
responsibilities, including the eligi-
bility of the institution or program to
participate in title IV, HEA programs.

(b) If an agency has a policy regard-
ing notification to an institution or
program of contact with the Depart-
ment in accordance with paragraph
(a)(b) or (6) of this section, it must pro-
vide for a case-by-case review of the
circumstances surrounding the con-
tact, and the need for the confiden-
tiality of that contact. When the De-
partment determines a compelling
need for confidentiality, the agency
must consider that contact confiden-
tial upon specific request of the De-
partment.

[84 FR 58926, Nov. 1, 2019]
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§602.28 Regard for decisions of States
and other accrediting agencies.

(a) If the agency is an institutional
accrediting agency, it may not accredit
or preaccredit institutions that lack
legal authorization under applicable
State law to provide a program of edu-
cation beyond the secondary level.

(b) Except as provided in paragraph
(c) of this section, the agency may not
grant initial or renewed accreditation
or preaccreditation to an institution,
or a program offered by an institution,
if the agency knows, or has reasonable
cause to know, that the institution is
the subject of—

(1) A pending or final action brought
by a State agency to suspend, revoke,
withdraw, or terminate the institu-
tion’s legal authority to provide post-
secondary education in the State;

(2) A decision by a recognized agency
to deny accreditation or
preaccreditation;

(3) A pending or final action brought
by a recognized accrediting agency to
suspend, revoke, withdraw, or termi-
nate the institution’s accreditation or
preaccreditation; or

(4) Probation or an equivalent status
imposed by a recognized agency.

(c) The agency may grant accredita-
tion or preaccreditation to an institu-
tion or program described in paragraph
(b) of this section only if it provides to
the Secretary, within 30 days of its ac-
tion, a thorough and reasonable expla-
nation, consistent with its standards,
why the action of the other body does
not preclude the agency’s grant of ac-
creditation or preaccreditation.

(d) If the agency learns that an insti-
tution it accredits or preaccredits, or
an institution that offers a program it
accredits or preaccredits, is the subject
of an adverse action by another recog-
nized accrediting agency or has been
placed on probation or an equivalent
status by another recognized agency,
the agency must promptly review its
accreditation or preaccreditation of
the institution or program to deter-
mine if it should also take adverse ac-
tion or place the institution or pro-
gram on probation or show cause.
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(e) The agency must, upon request,
share with other appropriate recog-
nized accrediting agencies and recog-
nized State approval agencies informa-
tion about the accreditation or
preaccreditation status of an institu-
tion or program and any adverse ac-
tions it has taken against an accred-
ited or preaccredited institution or
program.

(Approved by the Office of Management and
Budget under control number 1845-0003)

(Authority: 20 U.S.C. 1099b)

§602.29 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

(Authority: 20 U.S.C. 1099b)
[84 FR 58926, Nov. 1, 2019]

Subpart C—The Recognition
Process

SOURCE: T4 FR 55430, Oct. 27, 2009, unless
otherwise noted.

APPLICATION AND REVIEW BY
DEPARTMENT STAFF

§602.30 [Reserved]

§602.31 Agency applications and re-
ports to be submitted to the Depart-
ment.

(a) Applications for recognition or re-
newal of recognition. An accrediting
agency seeking initial or continued
recognition must submit a written ap-
plication to the Secretary. Each ac-
crediting agency must submit an appli-
cation for continued recognition at
least once every five years, or within a
shorter time period specified in the
final recognition decision, and, for an
agency seeking renewal of recognition,
24 months prior to the date on which
the current recognition expires. The
application, to be submitted concur-
rently with information required by
§ 602.32(a) and, if applicable, § 602.32(b),
must consist of—

(1) A statement of the agency’s re-
quested scope of recognition;
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(2) Documentation that the agency
complies with the criteria for recogni-
tion listed in subpart B of this part, in-
cluding a copy of its policies and proce-
dures manual and its accreditation
standards; and

(3) Documentation of how an agency
that includes or seeks to include dis-
tance education or correspondence
courses in its scope of recognition ap-
plies its standards in evaluating pro-
grams and institutions it accredits
that offer distance education or cor-
respondence courses.

(b) Applications for expansions of scope.
An agency seeking an expansion of
scope by application must submit a
written application to the Secretary.
The application must—

(1) Specify the scope requested;

(2) Provide copies of any relevant
standards, policies, or procedures de-
veloped and applied by the agency for
its use in accrediting activities con-
ducted within the expansion of scope
proposed and documentation of the ap-
plication of these standards, policies,
or procedures; and

(3) Provide the materials required by
§ 602.32(j) and, if applicable, § 602.32(1).

(c) Compliance or monitoring reports. If
an agency is required to submit a com-
pliance or monitoring report, it must
do so within 30 days following the end
of the period for achieving compliance
as specified in the decision of the sen-
ior Department official or Secretary,
as applicable.

(d) Review following an increase in
headcount enrollment. If an agency that
has notified the Secretary in writing of
its change in scope to include distance
education or correspondence courses in
accordance with § 602.27(a)(4) reports an
increase in headcount enrollment in
accordance with § 602.19(e) for an insti-
tution it accredits, or if the Depart-
ment notifies the agency of such an in-
crease at one of the agency’s accredited
institutions, the agency must, within
45 days of reporting the increase or re-
ceiving notice of the increase from the
Department, as applicable, submit a re-
port explaining—

(1) How the agency evaluates the ca-
pacity of the institutions or programs
it accredits to accommodate signifi-
cant growth in enrollment and to
maintain education quality;
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(2) The specific circumstances re-
garding the growth at the institution
or program that triggered the review
and the results of any evaluation con-
ducted by the agency; and

(3) Any other information that the
agency deems appropriate to dem-
onstrate the effective application of
the criteria for recognition or that the
Department may require.

(e) Consent to sharing of information.
By submitting an application for rec-
ognition, the agency authorizes De-
partment staff throughout the applica-
tion process and during any period of
recognition—

(1) To observe its site visits to one or
more of the institutions or programs it
accredits or preaccredits, on an an-
nounced or unannounced basis;

(2) To visit locations where agency
activities such as training, review and
evaluation panel meetings, and deci-
sion meetings take place, on an an-
nounced or unannounced basis;

(3) To obtain copies of all documents
the staff deems necessary to complete
its review of the agency; and

(4) To gain access to agency records,
personnel, and facilities.

(f) Public availability of agency records
obtained by the Department.

(1) The Secretary’s processing and de-
cision-making on requests for public
disclosure of agency materials re-
viewed under this part are governed by
the Freedom of Information Act, 5
U.S.C. 552; the Trade Secrets Act, 18
U.S.C. 1905; the Privacy Act of 1974, as
amended, 5 U.S.C. 552a; the Federal Ad-
visory Committee Act, 5 U.S.C. Appdx.
1; and all other applicable laws. In rec-
ognition proceedings, agencies must,
before submission to the Department—

(i) Redact the names and any other
personally identifiable information
about individual students and any
other individuals who are not agents of
the agency or of an institution or pro-
gram the agency is reviewing;

(ii) Redact the personal addresses,
personal telephone numbers, personal
email addresses, Social Security num-
bers, and any other personally identifi-
able information regarding individuals
who are acting as agents of the agency
or of an institution or program under
review;
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(iii) Designate all business informa-
tion within agency submissions that
the agency believes would be exempt
from disclosure under exemption 4 of
the Freedom of Information Act
(FOIA), 5 U.S.C. 552(b)(4). A blanket
designation of all information con-
tained within a submission, or of a cat-
egory of documents, as meeting this
exemption will not be considered a
good faith effort and will be dis-
regarded; and

(iv) Ensure documents submitted are
only those required for Department re-
view or as requested by Department of-
ficials.

(2) The agency may, but is not re-
quired to, redact the identities of insti-
tutions or programs that it believes are
not essential to the Department’s re-
view of the agency and may identify
any other material the agency believes
would be exempt from public disclosure
under FOIA, the factual basis for the
request, and any legal basis the agency
has identified for withholding the docu-
ment from public disclosure.

(3) The Secretary processes FOIA re-
quests in accordance with 34 CFR part
5 and makes all documents provided to
the Advisory Committee available to
the public.

(4) Upon request by Department staff,
the agency must disclose to Depart-
ment staff any specific material the
agency has redacted that Department
staff believes is needed to conduct the
staff review. Department staff will
make any arrangements needed to en-
sure that the materials are not made
public if prohibited by law.

(g) Length of submissions. The Sec-
retary may publish reasonable, uni-
form limits on the length of submis-
sions described in this section.

(Authority: 20 U.S.C. 1099b)
[84 FR 58926, Nov. 1, 2019]

§602.32 Procedures for submitting an
application for recognition, renewal
of recognition, expansion of scope,
compliance reports, and increases
in enrollment.

(a) An agency preparing for renewing
recognition will submit, 24 months
prior to the date on which the current
recognition expires, and in conjunction
with the materials required by
§ 602.31(a), a list of all institutions or
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programs that the agency plans to con-
sider for an award of initial or renewed
accreditation over the next year or, if
none, over the succeeding year, as well
as any institutions or programs cur-
rently subject to compliance report re-
view or reporting requirements. An
agency that does not anticipate a re-
view of any institution or program for
an initial award of accreditation or re-
newed accreditation in the 24 months
prior to the date of recognition expira-
tion may submit a list of institutions
or programs it has reviewed for an ini-
tial award of accreditation or renewal
of accreditation at any time since the
prior award of recognition or leading
up to the application for an initial
award of recognition.

(b) An agency seeking initial recogni-
tion must follow the policies and proce-
dures outlined in paragraph (a) of this
section, but in addition must also sub-
mit—

(1) Letters of support for the agency
from at least three accredited institu-
tions or programs, three educators,
and, if appropriate, three employers or
practitioners, explaining the role for
such an agency and the reasons for
their support; and

(2) Letters from at least one program
or institution that will rely on the
agency as its link to a Federal program
upon recognition of the agency or in-
tends to seek multiple accreditation
which will allow it in the future to des-
ignate the agency as its Federal link.

(c) Department staff publishes a no-
tice of the agency’s submission of an
application in the FEDERAL REGISTER
inviting the public to comment on the
agency’s compliance with the criteria
for recognition and establishing a dead-
line for receipt of public comment.

(d) The Department staff analyzes
the agency’s application for initial or
renewal of recognition, to determine
whether the agency satisfies the cri-
teria for recognition, taking into ac-
count all available relevant informa-
tion concerning the compliance of the
agency with those criteria and the
agency’s consistency in applying the
criteria. The analysis of an application
may include and, after January 1, 2021,
will include—

(1)(1) Observations from site visits, on
an announced or unannounced basis, to
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the agency or to a location where the
agency conducts activities such as
training, review and evaluation panel
meetings, or decision meetings;

(ii) Observations from site visits, on
an announced or unannounced basis, to
one or more of the institutions or pro-
grams the agency accredits or
preaccredits;

(iii) A file review at the agency of
documents, at which time Department
staff may retain copies of documents
needed for inclusion in the administra-
tive record;

(iv) Review of the public comments
and other third-party information De-
partment staff receives by the estab-
lished deadline, the agency’s responses
to the third-party comments, as appro-
priate, and any other information De-
partment staff obtains for purposes of
evaluating the agency under this part;
and

(v) Review of complaints or legal ac-
tions involving the agency; and

(2) Review of complaints or legal ac-
tions against an institution or program
accredited or preaccredited by the
agency, which may be considered but
are not necessarily determinative of
compliance.

(e) The Department may view as a
negative factor when considering an
application for initial, or expansion of
scope of, recognition as proposed by an
agency, among other factors, any evi-
dence that the agency was part of a
concerted effort to unnecessarily re-
strict the qualifications necessary for a
student to sit for a licensure or certifi-
cation examination or otherwise be eli-
gible for entry into a profession.

(f) Department staff’s evaluation of
an agency may also include a review of
information directly related to institu-
tions or ©programs accredited or
preaccredited by the agency relative to
their compliance with the agency’s
standards, the effectiveness of the
standards, and the agency’s application
of those standards, but must make all
materials relied upon in the evaluation
available to the agency for review and
comment.

(g) If, at any point in its evaluation
of an agency seeking initial recogni-
tion, Department staff determines that
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the agency fails to demonstrate com-
pliance with the basic eligibility re-
quirements in §§ 602.10 through 602.15,
the staff—

(1) Returns the agency’s application
and provides the agency with an expla-
nation of the deficiencies that caused
staff to take that action; and

(2) Requires that the agency with-
draw its application and instructs the
agency that it may reapply when the
agency is able to demonstrate compli-
ance.

(h) Except with respect to an applica-
tion that has been returned and is
withdrawn under paragraph (g) of this
section, when Department staff com-
pletes its evaluation of the agency, the
staff may and, after July 1, 2021, will—

(1) Prepare a written draft analysis of
the agency’s application;

(2) Send to the agency the draft anal-
ysis including any identified areas of
potential noncompliance and all third-
party comments and complaints, if ap-
plicable, and any other materials the
Department received by the estab-
lished deadline or is including in its re-
view;

(3) Invite the agency to provide a
written response to the draft analysis
and third-party comments or other ma-
terial included in the review, speci-
fying a deadline that provides at least
180 days for the agency’s response;

(4) Review the response to the draft
analysis the agency submits, if any,
and prepares the written final anal-
ysis—

(i) Indicating that the agency is in
full compliance, substantial compli-
ance, or noncompliance with each of
the criteria for recognition; and

(ii) Recommending that the senior
Department official approve, renew
with compliance reporting require-
ments due in 12 months, renew with
compliance reporting requirements
with a deadline in excess of 12 months
based on a finding of good cause and
extraordinary circumstances, approve
with monitoring or other reporting re-
quirements, or deny, limit, suspend, or
terminate recognition; and

(6) Provide to the agency, no later
than 30 days before the Advisory Com-
mittee meeting, the final staff analysis
and any other available information
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provided to the Advisory Committee
under §602.34(c).

(i) The agency may request that the
Advisory Committee defer acting on an
application at that Advisory Com-
mittee meeting if Department staff
fails to provide the agency with the
materials described, and within the
timeframes provided, in paragraphs
(2)(3) and (5) of this section. If the De-
partment staff’s failure to send the ma-
terials in accordance with the time-
frame described in paragraph (g)(3) or
(5) of this section is due to the failure
of the agency to, by the deadline estab-
lished by the Secretary, submit reports
to the Department, other information
the Secretary requested, or its re-
sponse to the draft analysis, the agen-
cy forfeits its right to request a defer-
ral of its application.

(j) An agency seeking an expansion of
scope, either as part of the regular re-
newal of recognition process or during
a period of recognition, must submit an
application to the Secretary, sepa-
rately or as part of the policies and
procedures outlined in paragraph (a) of
this section, that satisfies the require-
ments of §§602.12(b) and 602.31(b) and—

(1) States the reason for the expan-
sion of scope request;

(2) Includes letters from at least
three institutions or programs that
would seek accreditation under one or
more of the elements of the expansion
of scope; and

(3) Explains how the agency must ex-
pand capacity to support the expansion
of scope, if applicable, and, if nec-
essary, how it will do so and how its
budget will support that expansion of
capacity.

(k) The Department may view as a
negative factor when considering an
application for initial or expansion of
scope of recognition as proposed by an
agency, among other factors, any evi-
dence that the agency was part of a
concerted effort to unnecessarily re-
strict the qualifications necessary for a
student to sit for a licensure or certifi-
cation examination or otherwise be eli-
gible for entry into a profession.

(1) Department staff’s evaluation of a
compliance report includes review of
public comments solicited by Depart-
ment staff in the FEDERAL REGISTER
received by the established deadline,

143



§602.33

the agency’s responses to the third-
party comments, as appropriate, other
third-party information Department
staff receives, and additional informa-
tion described in paragraphs (d) and (e)
of this section, as appropriate.

(m) The Department will process an
application for an expansion of scope,
compliance report, or increase in en-
rollment report in accordance with
paragraphs with paragraphs ()
through (h) of this section.

(Authority: 20 U.S.C. 1099b)
[84 FR 58927, Nov. 1, 2019]

§602.33 Procedures for review of agen-
cies during the period of recogni-
tion, including the review of moni-
toring reports.

(a) Department staff may review the
compliance of a recognized agency with
the criteria for recognition at any
time—

(1) Based on the submission of a mon-
itoring report as directed by a decision
by the senior Department official or
Secretary; or

(2) Based on any information that, as
determined by Department staff, ap-
pears credible and raises concerns rel-
evant to the criteria for recognition.

(b) The review may include, but need
not be limited to, any of the activities
described in §602.32(d) and (f).

(c) If, in the course of the review, and
after providing the agency the docu-
mentation concerning the inquiry and
consulting with the agency, Depart-
ment staff notes that one or more defi-
ciencies may exist in the agency’s com-
pliance with the criteria for recogni-
tion or in the agency’s effective appli-
cation of those criteria, Department
staff—

(1) Prepares a written draft analysis
of the agency’s compliance with the
criteria of concern;

(2) Sends to the agency the draft
analysis including any identified areas
of noncompliance and all supporting
documentation;

(3) Invites the agency to provide a
written response to the draft analysis
within 90 days; and

(4) Reviews any response provided by
the agency, including any monitoring
report submitted, and either—

(i) Concludes the review;
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(ii) Continues monitoring of the
agency’s areas of deficiencies; or

(iii)(A) Notifies the agency, in the
event that the agency’s response or
monitoring report does not satisfy the
staff, that the draft analysis will be fi-
nalized for presentation to the Advi-
sory Committee;

(B) Publishes a notice in the FEDERAL
REGISTER with an invitation for the
public to comment on the agency’s
compliance with the criteria in ques-
tion and establishing a deadline for re-
ceipt of public comment;

(C) Provides the agency with a copy
of all public comments received and in-
vites a written response from the agen-
Ccy;

(D) Finalizes the staff analysis as
necessary to reflect its review of any
agency response and any public com-
ment received;

(E) Provides to the agency, no later
than 30 days before the Advisory Com-
mittee meeting, the final staff analysis
and a recognition recommendation and
any other information provided to the
Advisory Committee under §602.34(c);
and

(F) Submits the matter for review by
the Advisory Committee in accordance
with §602.34.

(Authority: 20 U.S.C. 1099b)
[84 FR 58928, Nov. 1, 2019]

REVIEW BY THE NATIONAL ADVISORY
COMMITTEE ON INSTITUTIONAL QUAL-
ITY AND INTEGRITY

§602.34 Advisory Committee meetings.

(a) Department staff submits a pro-
posed schedule to the Chairperson of
the Advisory Committee based on an-
ticipated completion of staff analyses.

(b) The Chairperson of the Advisory
Committee establishes an agenda for
the next meeting and, in accordance
with the Federal Advisory Committee
Act, presents it to the Designated Fed-
eral Official for approval.

(c) Before the Advisory Committee
meeting, Department staff provides the
Advisory Committee with—

(1) The agency’s application for rec-
ognition, renewal of recognition, or ex-
pansion of scope when Advisory Com-
mittee review is required, or the agen-
cy’s compliance report and supporting
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documentation submitted by the agen-
cy;

(2) The final Department staff anal-
ysis of the agency developed in accord-
ance with §602.32 or § 602.33, and any
supporting documentation;

(3) The agency’s response to the draft
analysis;

(4) Any written third-party com-
ments the Department received about
the agency on or before the established
deadline;

(6) Any agency response to third-
party comments; and

(6) Any other information Depart-
ment staff relied upon in developing its
analysis.

(d) At least 30 days before the Advi-
sory Committee meeting, the Depart-
ment publishes a notice of the meeting
in the FEDERAL REGISTER inviting in-
terested parties to make oral presen-
tations before the Advisory Com-
mittee.

(e) The Advisory Committee con-
siders the materials provided under
paragraph (c) of this section in a public
meeting and invites Department staff,
the agency, and other interested par-
ties to make oral presentations during
the meeting. A transcript is made of all
Advisory Committee meetings.

(f) The written motion adopted by
the Advisory Committee regarding
each agency’s recognition will be made
available during the Advisory Com-
mittee meeting. The Department will
provide each agency, upon request,
with a copy of the motion on recogni-
tion at the meeting. Each agency that
was reviewed will be sent an electronic
copy of the motion relative to that
agency as soon as practicable after the
meeting.

(g) After each meeting of the Advi-
sory Committee, the Advisory Com-
mittee forwards to the senior Depart-
ment official its recommendation with
respect to each agency, which may in-
clude, but is not limited to—

(1)(Q) For an agency that is fully com-
pliant, approve initial or renewed rec-
ognition;

(ii) Continue recognition with a re-
quired compliance report to be sub-
mitted to the Department within 12
months from the decision of the senior
Department official;
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(iii) In conjunction with a finding of
exceptional circumstances and good
cause, continue recognition for a speci-
fied period in excess of 12 months pend-
ing submission of a compliance report;

(iv) In the case of substantial compli-
ance, grant initial recognition or re-
newed recognition and recommend a
monitoring report with a set deadline
to be reviewed by Department staff to
ensure that corrective action is taken,
and full compliance is achieved or
maintained (or for action by staff
under § 602.33 if it is not); or

(v) Deny, limit, suspend, or termi-
nate recognition;

(2) Grant or deny a request for expan-
sion of scope; or

(3) Revise or affirm the scope of the
agency.

(Authority: 20 U.S.C. 1099b)
[84 FR 58929, Nov. 1, 2019]

§602.35 Responding to the Advisory
Committee’s recommendation.

(a) Within ten business days fol-
lowing the Advisory Committee meet-
ing, the agency and Department staff
may submit written comments to the
senior Department official on the Advi-
sory Committee’s recommendation.
The agency must simultaneously sub-
mit a copy of its written comments, if
any, to Department staff. Department
staff must simultaneously submit a
copy of its written comments, if any,
to the agency.

(b) Comments must be limited to—

(1) Any Advisory Committee rec-
ommendation that the agency or De-
partment staff believes is not sup-
ported by the record;

(2) Any incomplete Advisory Com-
mittee recommendation based on the
agency’s application; and

(3) The inclusion of any recommenda-
tion or draft proposed decision for the
senior Department official’s consider-
ation.

(c)(1) Neither the Department staff
nor the agency may submit additional
documentationwith its comments un-
less the Advisory Committee’s recogni-
tion recommendation proposes finding
the agency noncompliant with, or inef-
fective in its application of, a criterion
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or criteria for recognition not identi-
fied in the final Department staff anal-
ysis provided to the Advisory Com-
mittee.

(2) Within ten business days of re-
ceipt by the Department staff of an
agency’s comments or new evidence, if
applicable, or of receipt by the agency
of the Department staff’s comments,
Department staff, the agency, or both,
as applicable, may submit a response
to the senior Department official. Si-
multaneously with submission, the
agency must provide a copy of any re-
sponse to the Department staff. Simul-
taneously with submission, Depart-
ment staff must provide a copy of any
response to the agency. No additional
comments or new documentation may
be submitted after the responses de-
scribed in this paragraph are sub-
mitted.

(Authority: 20 U.S.C. 1099b)

[74 FR 55430, Oct. 27, 2009, as amended at 84
FR 58929, Nov. 1, 2019]

REVIEW AND DECISION BY THE SENIOR
DEPARTMENT OFFICIAL

§602.36 Senior Department official’s
decision.

(a) The senior Department official
makes a decision regarding recognition
of an agency based on the record com-
piled under §§602.32, 602.33, 602.34, and
602.35 including, as applicable, the fol-
lowing:

(1) The materials provided to the Ad-
visory Committee under §602.34(c).

(2) The transcript of the Advisory
Committee meeting.

(3) The recommendation of the Advi-
sory Committee.

(4) Written comments and responses
submitted under §602.35.

(6) New documentation submitted in
accordance with §602.35(c)(1).

(6) A communication from the Sec-
retary referring an issue to the senior
Department official’s consideration
under §602.37(e).

(b) In the event that statutory au-
thority or appropriations for the Advi-
sory Committee ends, or there are
fewer duly appointed Advisory Com-
mittee members than needed to con-
stitute a quorum, and under extraor-
dinary circumstances when there are
serious concerns about an agency’s
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compliance with subpart B of this part
that require prompt attention, the sen-
ior Department official may make a
decision on an application for renewal
of recognition or compliance report on
the record compiled under §602.32 or
§602.33 after providing the agency with
an opportunity to respond to the final
staff analysis. Any decision made by
the senior Department official under
this paragraph from the Advisory Com-
mittee may be appealed to the Sec-
retary as provided in §602.37.

(c) Following consideration of an
agency’s recognition under this sec-
tion, the senior Department official
issues a recognition decision.

(d) Except with respect to decisions
made under paragraph (f) or (g) of this
section and matters referred to the
senior Department official under
§602.37(e) or (f), the senior Department
official notifies the agency in writing
of the senior Department official’s de-
cision regarding the agency’s recogni-
tion within 90 days of the Advisory
Committee meeting or conclusion of
the review under paragraph (b) of this
section.

(e) The senior Department official’s
decision may include, but is not lim-
ited to, approving for recognition; ap-
proving with a monitoring report; de-
nying, limiting, suspending, or termi-
nating recognition following the proce-
dures in paragraph (g) of this section;
granting or denying an application for
an expansion of scope; revising or af-
firming the scope of the agency; or con-
tinuing recognition pending submission
and review of a compliance report
under §§602.32 and 602.34 and review of
the report by the senior Department
official under this section.

(1)(i) The senior Department official
approves recognition if the agency has
demonstrated compliance or substan-
tial compliance with the criteria for
recognition listed in subpart B of this
part. The senior Department official
may determine that the agency has
demonstrated compliance or substan-
tial compliance with the criteria for
recognition if the agency has a compli-
ant policy or procedure in place but
has not had the opportunity to apply
such policy or procedure.

(ii) If the senior Department official
approves recognition, the recognition
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decision defines the scope of recogni-
tion and the recognition period. The
recognition period does not exceed five
years, including any time during which
recognition was continued to permit
submission and review of a compliance
report.

(iii) If the scope of recognition is less
than that requested by the agency, the
senior Department official explains the
reasons for continuing or approving a
lesser scope.

(2)(1) Except as provided in paragraph
(e)(3) of this section, if the agency fails
to comply with the criteria for recogni-
tion listed in subpart B of this part,
the senior Department official denies,
limits, suspends, or terminates rec-
ognition.

(ii) If the senior Department official
denies, limits, suspends, or terminates
recognition, the senior Department of-
ficial specifies the reasons for this de-
cision, including all criteria the agency
fails to meet and all criteria the agen-
cy has failed to apply effectively.

(3)(i) If the senior Department offi-
cial concludes an agency is noncompli-
ant, the senior Department official
may continue the agency’s recognition,
pending submission of a compliance re-
port that will be subject to review in
the recognition process, provided
that—

(A) The senior Department official
concludes that the agency will dem-
onstrate compliance with, and effective
application of, the criteria for recogni-
tion within 12 months from the date of
the senior Department official’s deci-
sion; or

(B) The senior Department official
identifies a deadline more than 12
months from the date of the decision
by which the senior Department offi-
cial concludes the agency will dem-
onstrate full compliance with, and ef-
fective application of, the criteria for
recognition, and also identifies excep-
tional circumstances and good cause
for allowing the agency more than 12
months to achieve compliance and ef-
fective application.

(ii) In the case of a compliance report
ordered under paragraph (e)(3)(i) of this
section, the senior Department official
specifies the criteria the compliance
report must address, and the time pe-
riod for achieving compliance and ef-
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fective application of the criteria. The
compliance report documenting com-
pliance and effective application of cri-
teria is due not later than 30 days after
the end of the period specified in the
senior Department official’s decision.

(iii) If the record includes a compli-
ance report required under paragraph
(e)(3)(i) of this section, and the senior
Department official determines that an
agency has not complied with the cri-
teria for recognition, or has not effec-
tively applied those criteria, during the
time period specified by the senior De-
partment official in accordance with
paragraph (e)(3)(i) of this section, the
senior Department official denies, lim-
its, suspends, or terminates recogni-
tion, except, in extraordinary cir-
cumstances, upon a showing of good
cause for an extension of time as deter-
mined by the senior Department offi-
cial and detailed in the senior Depart-
ment official’s decision. If the senior
Department official determines good
cause for an extension has been shown,
the senior Department official specifies
the length of the extension and what
the agency must do during it to merit
a renewal of recognition.

(f) If the senior Department official
determines that the agency is substan-
tially compliant, or is fully compliant
but has concerns about the agency
maintaining compliance, the senior De-
partment official may approve the
agency’s recognition or renewal of rec-
ognition and require periodic moni-
toring reports that are to be reviewed
and approved by Department staff.

(g) If the senior Department official
determines, based on the record, that a
decision to deny, limit, suspend, or ter-
minate an agency’s recognition may be
warranted based on a finding that the
agency is noncompliant with one or
more criteria for recognition, or if the
agency does not hold institutions or
programs accountable for complying
with one or more of the agency’s stand-
ards or criteria for accreditation that
were not identified earlier in the pro-
ceedings as an area of noncompliance,
the senior Department official pro-
vides—

(1) The agency with an opportunity
to submit a written response address-
ing the finding; and
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(2) The staff with an opportunity to
present its analysis in writing.

(h) If relevant and material informa-
tion pertaining to an agency’s compli-
ance with recognition criteria, but not
contained in the record, comes to the
senior Department official’s attention
while a decision regarding the agency’s
recognition is pending before the senior
Department official, and if the senior
Department official concludes the rec-
ognition decision should not be made
without consideration of the informa-
tion, the senior Department official ei-
ther—

(1)(i) Does not make a decision re-
garding recognition of the agency; and

(ii) Refers the matter to Department
staff for review and analysis under
§602.32 or §602.33, as appropriate, and
consideration by the Advisory Com-
mittee under §602.34; or

(2)(i) Provides the information to the
agency and Department staff;

(ii) Permits the agency to respond to
the senior Department official and the
Department staff in writing, and to in-
clude additional documentation rel-
evant to the issue, and specifies a dead-
line;

(iii) Provides Department staff with
an opportunity to respond in writing to
the agency’s submission under para-
graph (h)(2)(ii) of this section, speci-
fying a deadline; and

(iv) Issues a recognition decision
based on the record described in para-
graph (a) of this section, as supple-
mented by the information provided
under this paragraph (h).

(i) No agency may submit informa-
tion to the senior Department official,
or ask others to submit information on
its behalf, for purposes of invoking
paragraph (h) of this section. Before in-
voking paragraph (h) of this section,
the senior Department official will
take into account whether the infor-
mation, if submitted by a third party,
could have been submitted in accord-
ance with §602.32(a) or §602.33(e)(2).

(j) If the senior Department official
does not reach a final decision to ap-
prove, deny, limit, suspend, or termi-
nate an agency’s recognition before the
expiration of its recognition period, the
senior Department official automati-
cally extends the recognition period
until a final decision is reached.
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(k) Unless appealed in accordance
with §602.37, the senior Department of-
ficial’s decision is the final decision of
the Secretary.

(Authority: 20 U.S.C. 1099b)
[84 FR 58929, Nov. 1, 2019]

APPEAL RIGHTS AND PROCEDURES

§602.37 Appealing the senior Depart-
ment official’s decision to the Sec-
retary.

(a) The agency may appeal the senior
Department official’s decision to the
Secretary. Such appeal stays the deci-
sion of the senior Department official
until final disposition of the appeal. If
an agency wishes to appeal, the agency
must—

(1) Notify the Secretary and the sen-
ior Department official in writing of its
intent to appeal the decision of the
senior Department official, no later
than 10 business days after receipt of
the decision;

(2) Submit its appeal to the Sec-
retary in writing no later than 30 days
after receipt of the decision; and

(3) Provide the senior Department of-
ficial with a copy of the appeal at the
same time it submits the appeal to the
Secretary.

(b) The senior Department official
may file a written response to the ap-
peal. To do so, the senior Department
official must—

(1) Submit a response to the Sec-
retary no later than 30 days after re-
ceipt of a copy of the appeal; and

(2) Provide the agency with a copy of
the senior Department official’s re-
sponse at the same time it is submitted
to the Secretary.

(c) Once the agency’s appeal and the
senior Department official’s response,
if any, have been provided, no addi-
tional written comments may be sub-
mitted by either party.

(d) Neither the agency nor the senior
Department official may include in its
submission any new documentation it
did not submit previously in the pro-
ceeding.

(e) On appeal, the Secretary makes a
recognition decision, as described in
§ 602.36(e). If the decision requires a
compliance report, the report is due
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within 30 days after the end of the pe-
riod specified in the Secretary’s deci-
sion. The Secretary renders a final de-
cision after taking into account the
senior Department official’s decision,
the agency’s written submissions on
appeal, the senior Department offi-
cial’s response to the appeal, if any,
and the entire record before the senior
Department official. The Secretary no-
tifies the agency in writing of the Sec-
retary’s decision regarding the agen-
cy’s recognition.

(f) The Secretary may determine,
based on the record, that a decision to
deny, limit, suspend, or terminate an
agency’s recognition may be warranted
based on a finding that the agency is
noncompliant with, or ineffective in its
application with respect to, a criterion
or criteria for recognition not identi-
fied as an area of noncompliance ear-
lier in the proceedings. In that case,
the Secretary, without further consid-
eration of the appeal, refers the matter
to the senior Department official for
consideration of the issue under
§ 602.36(g). After the senior Department
official makes a decision, the agency
may, if desired, appeal that decision to
the Secretary.

(g) If relevant and material informa-
tion pertaining to an agency’s compli-
ance with recognition criteria, but not
contained in the record, comes to the
Secretary’s attention while a decision
regarding the agency’s recognition is
pending before the Secretary, and if
the Secretary concludes the recogni-
tion decision should not be made with-
out consideration of the information,
the Secretary either—

(1)(i) Does not make a decision re-
garding recognition of the agency; and

(ii) Refers the matter to Department
staff for review and analysis under
§ 602.32 or §602.33, as appropriate; re-
view by the Advisory Committee under
§ 602.34; and consideration by the senior
Department official under § 602.36; or

(2)(i) Provides the information to the
agency and the senior Department offi-
cial;

(ii) Permits the agency to respond to
the Secretary and the senior Depart-
ment official in writing, and to include
additional documentation relevant to
the issue, and specifies a deadline;
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(iii) Provides the senior Department
official with an opportunity to respond
in writing to the agency’s submission
under paragraph (g)(2)(ii) of this sec-
tion, specifying a deadline; and

(iv) Issues a recognition decision
based on all the materials described in
paragraphs (e) and (g) of this section.

(h) No agency may submit informa-
tion to the Secretary, or ask others to
submit information on its behalf, for
purposes of invoking paragraph (g) of
this section. Before invoking paragraph
(g) of this section, the Secretary will
take into account whether the infor-
mation, if submitted by a third party,
could have been submitted in accord-
ance with § 602.32(a) or § 602.33(c).

(i) If the Secretary does not reach a
final decision on appeal to approve,
deny, limit, suspend, or terminate an
agency’s recognition before the expira-
tion of its recognition period, the Sec-
retary automatically extends the rec-
ognition period until a final decision is
reached.

(Authority: 20 U.S.C. 1099b)
[84 FR 58931, Nov. 1, 2019]

§602.38 Contesting the Secretary’s
final decision to deny, limit, sus-
pend, or terminate an agency’s rec-
ognition.

An agency may contest the Sec-
retary’s decision under this part in the
Federal courts as a final decision in ac-
cordance with applicable Federal law.
Unless otherwise directed by the court,
a decision of the Secretary to deny,
limit, suspend, or terminate the agen-
cy’s recognition is not stayed during
an appeal in the Federal courts.

(Authority: 20 U.S.C. 1099b)

§602.39 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

(Authority: 20 U.S.C. 1099b)
[84 FR 58931, Nov. 1, 2019]
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Subpart D—Department
Responsibilities

SOURCE: 64 FR 56617, Oct. 20, 1999. Redesig-
nated at 74 FR 55435, Oct. 27, 2009, unless oth-
erwise noted.

§602.50 What information does the De-
partment share with a recognized
agency about its accredited institu-
tions and programs?

(a) If the Department takes an action
against an institution or program ac-
credited by the agency, it notifies the
agency no later than 10 days after tak-
ing that action.

(b) If another Federal agency or a
State agency notifies the Department
that it has taken an action against an
institution or program accredited by
the agency, the Department notifies
the agency as soon as possible but no
later than 10 days after receiving the
written notice from the other Govern-
ment agency.

(Authority: 20 U.S.C. 1099b)

PART 603—SECRETARY’S RECOGNI-
TION PROCEDURES FOR STATE
AGENCIES

Subpart A [Reserved]

Subpart B—Criteria for State Agencies

Sec.

603.20
603.21
603.22
603.23
603.24
603.25

AUTHORITY: 20 U.S.C. 1001, 1002, 1094(c)(4); 38
U.S.C. 3675, unless otherwise noted.

Scope.

Publication of list.

Inclusion on list.

Initial recognition, and reevaluation.
Criteria for State agencies.
Severability.

Subpart A [Reserved]

Subpart B—Criteria for State
Agencies

AUTHORITY: Sec. 438 (b) of the Higher Edu-
cation Act of 1965 Pub. L. 89-329 as amended
by Pub. L. 92-318, 86 Stat. 235, 264 (20 U.S.C.
1087-1(b)), unless otherwise noted.

SOURCE: 39 FR 30042, Aug. 20, 1974, unless
otherwise noted. Redesignated at 45 FR 77369,
Nov. 21, 1980.
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§603.20 Scope.

(a) Pursuant to section 438(b) of the
Higher Education Act of 1965 as amend-
ed by Pub. L. 92-318, the Secretary is
required to publish a list of State agen-
cies which he determines to be reliable
authorities as to the quality of public
postsecondary vocational education in
their respective States for the purpose
of determining eligibility for Federal
student assistance programs adminis-
tered by the Department.

(b) Approval by a State agency in-
cluded on the list will provide an alter-
native means of satisfying statutory
standards as to the quality of public
postsecondary vocational education to
be undertaken by students receiving
assistance under such programs.

(Authority: 20 U.S.C. 1087-1(b))

§603.21 Publication of list.

Periodically the Secretary will pub-
lish a list in the FEDERAL REGISTER of
the State agencies which he determines
to be reliable authorities as to the
quality of public postsecondary voca-
tional education in their respective
States.

(Authority: 20 U.S.C. 1087-1(b))

§603.22 Inclusion on list.

Any State agency which desires to be
listed by the Secretary as meeting the
criteria set forth in §603.24 should
apply in writing to the Director, Divi-
sion of Eligibility and Agency Evalua-
tion, Office of Postsecondary Edu-
cation, Department of Education,
Washington, DC 20202.

(Authority: 20 U.S.C. 1087-1(b))
[45 FR 86300, Dec. 30, 1980]

§603.23 Initial recognition, and re-

evaluation.

For initial recognition and for re-
newal of recognition, the State agency
will furnish information establishing
its compliance with the criteria set
forth in §603.24. This information may
be supplemented by personal inter-
views or by review of the agency’s fa-
cilities, records, personnel qualifica-
tions, and administrative management.
Each agency listed will be reevaluated
by the Secretary at his discretion, but
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at least once every four years. No ad-
verse decision will become final with-
out affording an opportunity for a
hearing.

(Authority: 20 U.S.C. 1087-1(b))

§603.24 Criteria for State agencies.

The following are the criteria which
the Secretary will utilize in desig-
nating a State agency as a reliable au-
thority to assess the quality of public
postsecondary vocational education in
its respective State.

(a) Functional aspects. The functional
aspects of the State agency must be
shown by:

(1) Its scope of operations. The agency:

(i) Is statewide in the scope of its op-
erations and is legally authorized to
approve public postsecondary voca-
tional institutions or programs;

(ii) Clearly sets forth the scope of its
objectives and activities, both as to
kinds and levels of public postsec-
ondary vocational institutions or pro-
grams covered, and the kinds of oper-
ations performed;

(iii) Delineates the process by which
it differentiates among and approves
programs of varying levels.

(2) Its organication. The State agency:

(i) Employs qualified personnel and
uses sound procedures to carry out its
operations in a timely and effective
manner;

(ii) Receives adequate and timely fi-
nancial support, as shown by its appro-
priations, to carry out its operations;

(iii) Selects competent and knowl-
edgeable persons, qualified by experi-
ence and training, and selects such per-
sons in accordance with nondiscrim-
inatory practices, (A) to participate on
visiting teams, (B) to engage in con-
sultative services for the evaluation
and approval process, and (C) to serve
on decision-making bodies.

(3) Its procedures. The State agency:

(i) Maintains clear definitions of ap-
proval status and has developed writ-
ten procedures for granting, reaffirm-
ing, revoking, denying, and reinstating
approval status;

(ii) Requires, as an integral part of
the approval and reapproval process,
institutional or program self-analysis
and onsite reviews by visiting teams,
and provides written and consultative

§603.24

guidance to institutions or programs
and visiting teams.

(A) Self-analysis shall be a quali-
tative assessment of the strengths and
limitations of the instructional pro-
gram, including the achievement of in-
stitutional or program objectives, and
should involve a representative portion
of the institution’s administrative
staff, teaching faculty, students, gov-
erning body, and other appropriate
constituencies.

(B) The visiting team, which includes
qualified examiners other than agency
staff, reviews instructional content,
methods and resources, administrative
management, student services, and fa-
cilities. It prepares written reports and
recommendations for use by the State
agency.

(iii) Reevaluates at reasonable and
regularly scheduled intervals institu-
tions or programs which it has ap-
proved.

(b) Responsibility and reliability. The
responsibility and reliability of the
State agency will be demonstrated by:

(1) Its responsiveness to the public
interest. The State agency:

(i) Has an advisory body which pro-
vides for representation from public
employment services and employers,
employees, postsecondary vocational
educators, students, and the general
public, including minority groups.
Among its functions, this structure
provides counsel to the State agency
relating to the development of stand-
ards, operating procedures and policy,
and interprets the educational needs
and manpower projections of the
State’s public postsecondary voca-
tional education system;

(ii) Demonstrates that the advisory
body makes a real and meaningful con-
tribution to the approval process;

(iii) Provides advance public notice
of proposed or revised standards or reg-
ulations through its regular channels
of communications, supplemented, if
necessary, with direct communication
to inform interested members of the af-
fected community. In addition, it pro-
vides such persons the opportunity to
comment on the standards or regula-
tions prior to their adoption;
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(iv) Secures sufficient qualitative in-
formation regarding the applicant in-
stitution or program to enable the in-
stitution or program to demonstrate
that it has an ongoing program of eval-
uation of outputs consistent with its
educational goals;

(v) Encourages experimental and in-
novative programs to the extent that
these are conceived and implemented
in a manner which ensures the quality
and integrity of the institution or pro-
gram;

(vi) Demonstrates that it approves
only those institutions or programs
which meet its published standards;
that its standards, policies, and proce-
dures are fairly applied; and that its
evaluations are conducted and deci-
sions are rendered under conditions
that assure an impartial and objective
judgment;

(vii) Regularly reviews its standards,
policies and procedures in order that
the evaluative process shall support
constructive analysis, emphasize fac-
tors of critical importance, and reflect
the educational and training needs of
the student;

(viii) Performs mno function that
would be inconsistent with the forma-
tion of an independent judgment of the
quality of an educational institution or
program;

(ix) Has written procedures for the
review of complaints pertaining to in-
stitutional or program quality as these
relate to the agency’s standards, and
demonstrates that such procedures are
adequate to provide timely treatment
of such complaints in a manner fair
and equitable to the complainant and
to the institution or program;

(x) Annually makes available to the
public (A) its policies for approval, (B)
reports of its operations, and (C) list of
institutions or programs which it has
approved;

(xi) Requires each approved school or
program to report on changes insti-
tuted to determine continued compli-
ance with standards or regulations;

(xii) Confers regularly with counter-
part agencies that have similar respon-
sibilities in other and neighboring
States about methods and techniques
that may be used to meet those respon-
sibilities.
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(2) Its assurances that due process is
accorded to institutions or programs
seeking approval. The State agency:

(i) Provides for adequate discussion
during the on-site visit between the
visiting team and the faculty, adminis-
trative staff, students, and other ap-
propriate persons;

(ii) Furnishes as a result of the eval-
uation visit, a written report to the in-
stitution or program commenting on
areas of strength, areas needing im-
provement, and, when appropriate, sug-
gesting means of improvement and in-
cluding specific areas, if any, where the
institution or program may not be in
compliance with the agency’s stand-
ards;

(iii) Provides the chief executive offi-
cer of the institution or program with
opportunity to comment upon the writ-
ten report and to file supplemental ma-
terials pertinent to the facts and con-
clusions in the written report of the
visiting team before the agency takes
action on the report;

(iv) Provides the chief executive offi-
cer of the institution with a specific
statement of reasons for any adverse
action, and notice of the right to ap-
peal such action before an appeal body
designated for that purpose;

(v) Publishes rules of procedure re-
garding appeals;

(vi) Continues the approval status of
the institution or program pending dis-
position of an appeal;

(vii) Furnishes the chief executive of-
ficer of the institution or program with
a written decision of the appeal body,
including a statement of its reasons
therefor.

(c) Capacity to foster ethical practices.
The State agency must demonstrate its
capability and willingness to foster
ethical practices by showing that it:

(i) Promotes a well-defined set of eth-
ical standards governing institutional
or programmatic practices, including
recruitment, advertising, transcripts,
fair and equitable student tuition re-
funds, and student placement services;

(ii) Maintains appropriate review in
relation to the ethical practices of
each approved institution or program.

(Authority: 20 U.S.C. 1094(c)(4))

[39 FR 30042, Aug. 20, 1974, as amended at 75
FR 66947, Oct. 29, 2010; 84 FR 58931, Nov. 1,
2019]
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§603.25 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

[84 FR 58931, Nov. 1, 2019]

PART 604—FEDERAL-STATE
RELATIONSHIP AGREEMENTS

Subpart A—General

Sec.

604.1 Federal-State
ments.

604.2 Regulations that apply to Federal-
State relationship agreements.

604.3 Definitions that apply to Federal-
State relationship agreements.

relationship agree-

Subpart B—Federal-State Relationship
Agreements

604.10
604.11

Administrative requirements.
Planning requirements.

604.12 Changes in the agreement.
604.13 Denial of eligibility.

AUTHORITY: Sec. 1203 of the Higher Edu-
cation Act of 1965, as amended by Pub. L. 96—
374 (20 U.S.C. 1143), unless otherwise noted.

SOURCE: 45 FR 83221, Dec. 18, 1980, unless
otherwise noted.

Subpart A—General

§604.1 Federal-State
agreements.

(a) A State shall enter into an agree-
ment with the Secretary if it wishes to
participate in the following programs
authorized by the Higher Education
Act of 1965, as amended: The Con-
tinuing Education Outreach program,
title I-B, with the exception of sections
116 and 117 of the Act; the State Stu-
dent Incentive Grant program, subpart
3 of title IV-A of the Act; and the Un-
dergraduate Academic Facilities Grant
program, title VII-A of the Act. The
agreement must contain assurances re-
lating to administration, financial
management, treatment of applicants
for subgrants and contracts, supple-
ment, not supplant requirements, and
planning. These assurances are listed
in subpart B of this part. The means by
which these assurances will be met
must also be described.

relationship

§604.10

(b) The provisions of the agreement
replace comparable provisions in an-
nual plans previously required by each
applicable program.

(Authority: 20 U.S.C. 1143)

§604.2 Regulations that apply to Fed-
eral-State relationship agreements.

The following regulations apply to
Federal-State relationship agreements:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) in 34 CFR part 76 (State Ad-
ministered Programs) and 34 CFR part
77 (Definitions).

(b) The regulations in this part 604.

(Authority: 20 U.S.C. 1232(a))

§604.3 Definitions that apply to Fed-

eral-State relationship agreements.

(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR part 77:

Applicant Public
Application Secretary
Contract State
Private Subgrant

(b) Definitions that apply to this part.
The following definitions apply to this
part:

Act means the Higher Education Act
of 1965, as amended.

Applicable programs means the Con-
tinuing Education Outreach program,
the State Student Incentive Grant pro-
gram, and the Undergraduate Aca-
demic Facilities Grant program.

(Authority: 20 U.S.C. 1143)

Subpart B—Federal-State
Relationship Agreements

§604.10 Administrative requirements.

The agreement shall contain the fol-
lowing assurances and a description of
the means by which they will be met:

(a) Management practices and proce-
dures will assure proper and efficient
administration of each applicable pro-
gram. The description of these methods
shall include the identification of the
State entity or entities designated to
administer each applicable program as
well as the name of the responsible of-
ficial.
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(b) Appropriate fiscal control and
fund accounting procedures will be pro-
vided for Federal funds received under
all titles of the Act.

(c) Federal funds under the applica-
ble programs will not supplant non-
Federal funds.

(d) Equitable and appropriate criteria
will be used in evaluating applications
for subgrants or proposals for contracts
under each applicable program.

(Authority: 20 U.S.C. 1143)

§604.11 Planning requirements.

(a) The agreement shall contain an
assurance by the State that it has a
comprehensive planning or policy for-
mulation process which:

(1) Considers the relationship be-
tween State administration of each ap-
plicable program and administration of
similar State programs or processes;

(2) Encourages State policies that
consider the effects of declining enroll-
ments on all sectors of postsecondary
education within the State;

(3) Considers the postsecondary edu-
cational needs of unserved and under-
served individuals within the State, in-
cluding individuals beyond traditional
college age;

(4) Considers the resources of public
and private institutions, organizations,
and agencies within the State that are
capable of providing postsecondary
educational opportunities; and

(5) Provides for direct, equitable, and
active participation in the comprehen-
sive planning or policy formulation
processes by representatives of institu-
tions of higher education—including
community colleges, proprietary insti-
tutions, and independent colleges and
universities—other providers of post-
secondary education services, students,
and the general public in the State.

(i) Participation shall be achieved
through membership on State planning
commissions, State advisory councils,
or other State entities established by
the State to conduct federally assisted
comprehensive planning or policy for-
mulation.

(ii) Participation shall be consistent
with State law.

(b) The agreement shall include a de-
scription of the planning or policy for-
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mulation process through which these
assurances will be fulfilled.

(Authority: 20 U.S.C. 1143)

§604.12 Changes in the agreement.

(a) The agreement shall remain in ef-
fect until substantial changes in ad-
ministrative practices or planning
processes would require its modifica-
tion.

(b) Routine organizational or per-
sonnel changes are not subject to prior
modification of the agreement, but in-
formation concerning these changes
shall be promptly communicated to the
Secretary.

(Authority: 20 U.S.C. 1143)

§604.13 Denial of eligibility.

(a) If the Secretary finds that there
is a failure to comply substantially
with the assurances of §604.10 then the
Secretary, after giving a State reason-
able notice and the opportunity for a
hearing, shall notify the State that it
is ineligible to participate in any appli-
cable program.

(b) To regain eligibility, a State must
satisfy the Secretary that the failure
to comply has been remedied.

(Authority: 20 U.S.C. 1143)

PART 606—DEVELOPING HISPANIC-
SERVING INSTITUTIONS PROGRAM

Subpart A—General

Sec.

606.1 What is the Developing Hispanic-Serv-
ing Institutions Program?

606.2 What institutions are eligible to re-
ceive a grant under the Developing His-
panic-Serving Institutions Program?

606.3 What is an enrollment of needy stu-
dents?

606.4 What are low educational and general
expenditures?

606.5 How does an institution apply to be
designated an eligible institution?

606.6 What regulations apply?

606.7 What definitions apply?

606.8 What is a comprehensive development
plan and what must it contain?

606.9 What are the type, duration, and limi-
tations in the awarding of grants under
this part?

606.10 What activities may and may not be
carried out under a grant?
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Subpart B—How Does an Institution Apply
for a Grant?

606.11 Severability.

606.12 What must be included in individual
development grant applications?

606.13 What must be included in cooperative
arrangement grant applications?

606.14 How many applications for a develop-
ment grant may an institution submit?

Subpart C—How Does the Secretary Make
an Award?

606.20 How does the Secretary choose appli-
cations for funding?

606.21 What are the selection criteria for
planning grants?

606.22 What are the selection criteria for de-
velopment grants?

606.23 What special funding consideration
does the Secretary provide?

606.24 How does the Secretary use an appli-
cant’s performance under a previous de-
velopment grant when awarding a devel-
opment grant?

606.25 What priority does the Secretary use
in awarding cooperative arrangement
grants?

Subpart D—What Conditions Must a
Grantee Meet?

606.30 What are allowable costs and what
are the limitations on allowable costs?
606.31 How does a grantee maintain its eli-

gibility?
AUTHORITY: 20 U.S.C. 1101 et seq., unless
otherwise noted.

SOURCE: 64 FR 70147, Dec. 15, 1999, unless
otherwise noted.

Subpart A—General

§606.1 What is the Developing His-
panic-Serving Institutions Pro-
gram?

The purpose of the Developing His-
panic-Serving Institutions Program is
to provide grants to eligible institu-
tions of higher education to—

(a) Expand educational opportunities
for, and improve the academic attain-
ment of, Hispanic students; and

(b) Expand and enhance the academic
offerings, program quality, and institu-
tional stability of colleges and univer-
sities that are educating the majority
of Hispanic college students and help-
ing large numbers of Hispanic students
and other low-income individuals com-
plete postsecondary degrees.

(Authority: 20 U.S.C. 1101)

§606.2

§606.2 What institutions are eligible to
receive a grant under the Devel-
oping Hispanic-Serving Institutions
Program?

(a) An institution of higher education
is eligible to receive a grant under this
part if—

(1) At the time of application, it has
an enrollment of undergraduate full-
time equivalent students that is at
least 25 percent Hispanic students;

(2) It provides assurances that not
less than 50 percent of its Hispanic stu-
dents are low-income individuals;

(3) It has an enrollment of needy stu-
dents as described in §606.3(a), unless
the Secretary waives this requirement
under §606.3(b);

(4) It has low average educational
and general expenditures per full-time
equivalent undergraduate student as
described in §606.4(a), unless the Sec-
retary waives this requirement under
§606.4(c);

(5) It is legally authorized by the
State in which it is located to be a jun-
ior college or to provide an educational
program for which it awards a bach-
elor’s degree; and

(6) It is accredited or preaccredited
by a nationally recognized accrediting
agency or association that the Sec-
retary has determined to be a reliable
authority as to the quality of edu-
cation or training offered.

(b) A branch campus of a Hispanic-
Serving institution is eligible to re-
ceive a grant under this part if—

(1) The institution as a whole meets
the requirements of paragraphs (a)(3)
through (a)(6) of this section; and

(2) The branch campus satisfies the
requirements of paragraphs (a)(1)
through (a)(4) of this section.

(c)(1) An institution that receives a
grant under the Strengthening Institu-
tions Program (34 CFR part 607) or the
Strengthening Historically Black Col-
leges and Universities Program (34 CFR
part 608) for a particular fiscal year is
not eligible to receive a grant under
this part for that same fiscal year, and
may not relinquish its grant under
those programs to secure a grant under
this part.

(2) A Hispanic-Serving institution
under this part may not concurrently
receive grant funds under the
Strengthening Institutions Program,
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Strengthening Historically Black Col-
leges and Universities Program, or
Strengthening Historically Black
Graduate Institutions Program.

(Authority: 20 U.S.C. 1101a and 1101d)

[64 FR 70147, Dec. 15, 1999, as amended at 66
FR 1263, Jan. 8, 2001]

§606.3 What is an enrollment of needy
students?

(a) Except as provided in paragraph
(b) of this section, for the purpose of
§606.2(a)(3), an applicant institution
has an enrollment of needy students if
in the base year—

(1) At least 50 percent of its degree
students received student financial as-
sistance under one or more of the fol-
lowing programs: Federal Pell Grant,
Federal Supplemental Educational Op-
portunity Grant, Federal Work-Study,
and Federal Perkins Loan; or

(2) The percentage of its under-
graduate degree students who were en-
rolled on at least a half-time basis and
received Federal Pell Grants exceeded
the median percentage of under-
graduate degree students who were en-
rolled on at least a half-time basis and
received Federal Pell Grants at com-
parable institutions that offer similar
instruction.

(b) The Secretary may waive the re-
quirement contained in paragraph (a)
of this section if the institution dem-
onstrates that—

(1) The State provides more than 30
percent of the institution’s budget and
the institution charges not more than
$99.00 for tuition and fees for an aca-
demic year;

(2) At least 30 percent of the students
served by the institution in the base
year were students from low-income
families;

(3) The institution substantially in-
creases the higher education opportu-
nities for low-income students who are
also educationally disadvantaged,
underrepresented in postsecondary edu-
cation, or minority students;

(4) The institution substantially in-
creases the higher education opportu-
nities for individuals who reside in an
area that is not included in a ‘“‘metro-
politan statistical area’ as defined by
the Office of Management and Budget
and who are unserved by other postsec-
ondary institutions; or

34 CFR Ch. VI (7-1-21 Edition)

(6) The institution will, if granted
the waiver, substantially increase the
higher education opportunities for His-
panic Americans.

(c) For the purpose of paragraph (b)
of this section, the Secretary considers
“low-income” to be an amount which
does not exceed 150 percent of the
amount equal to the poverty level as
established by the United States Bu-
reau of the Census.

(d) Bach year, the Secretary notifies
prospective applicants of the low-in-
come figures through a notice pub-
lished in the FEDERAL REGISTER.

(Authority: 20 U.S.C. 1101a and 1103a)

§606.4 What are low educational and
general expenditures?

(a)(1) Except as provided in para-
graph (b) of this section, for the pur-
pose of §606.2(a)(2), an applicant insti-
tution’s average educational and gen-
eral expenditures per full-time equiva-
lent undergraduate student in the base
year must be less than the average edu-
cational and general expenditures per
full-time equivalent undergraduate
student in that year of comparable in-
stitutions that offer similar instruc-
tion.

(2) For the purpose of paragraph
(a)(1) of this section, the Secretary de-
termines the average educational and
general expenditure per full-time
equivalent undergraduate student for
institutions with graduate students
that do not differentiate between grad-
uate and undergraduate educational
and general expenditures by dis-
counting the graduate enrollment
using a factor of 2.5 times the number
of graduate students.

(b) Bach year, the Secretary notifies
prospective applicants through a notice
in the FEDERAL REGISTER of the aver-
age educational and general expendi-
tures per full-time equivalent under-
graduate student at comparable insti-
tutions that offer similar instruction.

(c) The Secretary may waive the re-
quirement contained in paragraph (a)
of this section, if the Secretary deter-
mines, based upon persuasive evidence
provided by the institution, that—

(1) The institution’s failure to satisfy
the criteria in paragraph (a) of this sec-
tion was due to factors which, if used
in determining compliance with those
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criteria, distorted that determination;
and

(2) The institution’s designation as
an eligible institution under this part
is otherwise consistent with the pur-
poses of this part.

(d) For the purpose of paragraph
(c)(1) of this section, the Secretary
considers that the following factors
may distort an institution’s edu-
cational and general expenditures per
full-time equivalent undergraduate
student—

(1) Low student enrollment;

(2) Location of the institution in an
unusually high cost-of-living area;

(3) High energy costs;

(4) An increase in State funding that
was part of a desegregation plan for
higher education; or

(5) Operation of high cost profes-
sional schools such as medical or den-
tal schools.

(Authority: 20 U.S.C. 1101a and 1103a)

§606.5 How does an institution apply
to be designated an eligible institu-
tion?

(a) An institution applies to the Sec-
retary to be designated an eligible in-
stitution under this part by first sub-
mitting an application to the Sec-
retary in the form, manner, and time
established by the Secretary. The ap-
plication must contain—

(1) The information necessary for the
Secretary to determine whether the in-
stitution satisfies the requirements of
§§606.2, 606.3(a), and 606.4(a);

(2) Any waiver request
§§606.3(b) and 606.4(c); and

(3) Information or explanations justi-
fying any requested waiver.

(b) An institution that wishes to re-
ceive a grant under this part must sub-
mit, as part of its application for that
grant, an assurance that when it sub-
mits its application—

(1) Its enrollment of undergraduate
full-time equivalent students is at
least 25 percent Hispanic students; and

(2) Not less than 50 percent of its His-
panic students are low-income individ-
uals.

under

(Authority: 20 U.S.C. 1101a and 1103)

§606.7

§606.6 What regulations apply?

The following regulations apply to
the Developing Hispanic-Serving Insti-
tutions Program:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) as follows:

(1) [Reserved]

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except 34 CFR 75.128(a)(2) and
75.129(a) in the case of applications for
cooperative arrangements.

(3) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 82 (New Restrictions
on Lobbying).

(6) [Reserved]

(7) 34 CFR part 86 (Drug-Free Schools
and Campuses).

(b) The regulations in this part 606.

(c)(1) 2 CFR part 180 (OMB Guidelines
to Agencies on Governmentwide Debar-
ment and Suspension (Nonprocure-
ment)), as adopted at 2 CFR part 3485;
and

(2) 2 CFR part 200 (Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards), as adopted at 2 CFR part 3474.

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999, as amended at 79
FR 76100, Dec. 19, 2014]

§606.7 What definitions apply?

(a) Definitions in EDGAR. The terms
used in this part are defined in 34 CFR
77.1:

EDGAR Private
Fiscal year Project period
Grant Public
grangee iod Secretary

rant perio
Nonprofit State

(b) The following definitions also
apply to this part:

Accredited means the status of public
recognition which a nationally recog-
nized accrediting agency or association
grants to an institution which meets
certain established qualifications and
educational standards.

Activity means an action that is in-
corporated into an implementation
plan designed to meet one or more ob-
jectives. An activity is a part of a
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project and has its own budget that is
approved to carry out the objectives of
that subpart.

Base year means the second fiscal
year preceding the fiscal year for which
an institution seeks a grant under this
part.

Branch campus means a unit of a col-
lege or university that is geographi-
cally apart from the main campus of
the college or university and inde-
pendent of that main campus. The Sec-
retary considers a unit of a college or
university to be independent of the
main campus if the unit—

(1) Is permanent in nature;

(2) Offers courses for credit and pro-
grams leading to an associate or bach-
elor’s degree; and

(3) Is autonomous to the extent that
it has—

(i) Its own faculty and administrative
or supervisory organization; and

(ii) Its own budgetary and hiring au-
thority.

Comparable institutions that offer simi-
lar instruction means institutions that
are being compared with an applicant
institution and that fall within one of
the following four categories—

(1) Public junior or community col-
leges;

(2) Private nonprofit junior or com-
munity colleges;

(3) Public institutions that offer an
educational program for which they
offer a bachelor’s degree; or

(4) Private nonprofit institutions
that offer an educational program for
which they offer a bachelor’s degree.

Cooperative arrangement means an ar-
rangement to carry out allowable
grant activities between an institution
eligible to receive a grant under this
part and another eligible or ineligible
institution of higher education, under
which the resources of the cooperating
institutions are combined and shared
to better achieve the purposes of this
part and avoid costly duplication of ef-
fort.

Degree student means a student who
enrolls at an institution for the pur-
pose of obtaining the degree, certifi-
cate, or other recognized educational
credential offered by that institution.

Developmental program and services
means new or improved programs and
services, beyond those regularly budg-

34 CFR Ch. VI (7-1-21 Edition)

eted, specifically designed to improve
the self sufficiency of the school.

Educational and general expenditures
means the total amount expended by
an institution of higher education for
instruction, research, public service,
academic support (including library ex-
penditures), student services, institu-
tional support, scholarships and fellow-
ships, operation and maintenance ex-
penditures for the physical plant, and
any mandatory transfers which the in-
stitution is required to pay by law.

Educationally disadvantaged means a
college student who requires special
services and assistance to enable them
to succeed in higher education. The
phrase includes, but is not limited to,
students who come from—

(1) Economically disadvantaged fami-
lies;

(2) Limited English proficiency fami-
lies;

(3) Migrant worker families; or

(4) Families in which one or both of
their parents have dropped out of sec-
ondary school.

Federal Pell Grant Program means the
grant program authorized by title IV-
A-1 of the HEA.

Federal Perkins Loan Program, for-
merly called the National Direct Stu-
dent Loan Program, means the loan
program authorized by title IV-E of the
HEA.

Federal Supplemental Education Oppor-
tunity Grant Program means the grant
program authorized by title IV-A-3 of
the HEA.

Federal Work-Study Program means
the part-time employment program au-
thorized under title IV-C of the HEA.

Full-time equivalent students means
the sum of the number of students en-
rolled full-time at an institution, plus
the full-time equivalent of the number
of students enrolled part time (deter-
mined on the basis of the quotient of
the sum of the credit hours of all part-
time students divided by 12) at such in-
stitution.

HEA means the Higher Education Act
of 1965, as amended.

Hispanic student means a person of
Mexican, Puerto Rican, Cuban, Central
or South American, or other Spanish
culture or origin, regardless of race.
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Institution of higher education means
an educational institution defined in
section 101 of the HEA.

Junior or community college means an
institution of higher education—

(1) That admits as regular students
persons who are beyond the age of com-
pulsory school attendance in the State
in which the institution is located and
who have the ability to benefit from
the training offered by the institution;

(2) That does not provide an edu-
cational program for which it awards a
bachelor’s degree (or an equivalent de-
gree); and

(3) That—

(i) Provides an educational program
of not less than 2 years that is accept-
able for full credit toward such a de-
gree; or

(ii) Offers a 2-year program in engi-
neering, mathematics, or the physical
or biological sciences, designed to pre-
pare a student to work as a technician
or at the semiprofessional level in en-
gineering, scientific, or other techno-
logical fields requiring the under-
standing and application of basic engi-
neering, scientific, or mathematical
principles of knowledge.

Low-income individual means an indi-
vidual from a family whose taxable in-
come for the preceding year did not ex-
ceed 150 percent of an amount equal to
the poverty level determined by using
criteria of poverty established by the
Bureau of the Census.

Minority student means a student who
is an Alaska Native, American Indian,
Asian-American, Black (African-Amer-
ican), Hispanic American, Native Ha-
waiian, or Pacific Islander.

Nationally recognized accrediting agen-
cy or association means an accrediting
agency or association that the Sec-
retary has recognized to accredit or
preaccredit a particular category of in-
stitution in accordance with the provi-
sions contained in 34 CFR part 603. The
Secretary periodically publishes a list
of those nationally recognized accred-
iting agencies and associations in the
FEDERAL REGISTER.

Operational programs and services
means the regular, ongoing budgeted
programs and services at an institu-
tion.

Preaccredited means a status that a
nationally recognized accrediting agen-
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cy or association, recognized by the
Secretary to grant that status, has ac-
corded an unaccredited institution that
is progressing toward accreditation
within a reasonable period of time.

Project means all the funded activi-
ties under a grant.

Self-sufficiency means the point at
which an institution is able to survive
without continued funding under the
Developing Hispanic-Serving Institu-
tions Program.

Underrepresented means propor-
tionate representation as measured by
degree recipients, that is less than the
proportionate representation in the
general population—

(1) As indicated by—

(i) The most current edition of the
Department’s Digest of Educational Sta-
tistics;

(ii) The National Research Council’s
Doctorate Recipients from United States
Universities; or

(iii) Other standard statistical ref-
erences, as announced annually in the
FEDERAL REGISTER notice inviting ap-
plications for new awards under this
program; or

(2) As documented by national survey
data submitted to and accepted by the
Secretary on a case-by-case basis.

(Authority: 20 U.S.C. 1101 et seq.; OMB Direc-
tive No. 15)

§606.8 What is a comprehensive devel-
opment plan and what must it con-
tain?

(a) A comprehensive development
plan is an institution’s strategy for
achieving growth and self-sufficiency
by strengthening its—

(1) Academic programs;

(2) Institutional management; and

(3) Fiscal stability.

(b) The comprehensive development
plan must include the following:

(1) An analysis of the strengths,
weaknesses, and significant problems
of the institution’s academic programs,
institutional management, and fiscal
stability.

(2) A delineation of the institution’s
goals for its academic programs, insti-
tutional management, and fiscal sta-
bility, based on the outcomes of the
analysis described in paragraph (b)(1)
of this section.
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(3) Measurable objectives related to
reaching each goal and timeframes for
achieving the objectives.

(4) Methods and resources that will
be used to institutionalize practices
and improvements developed under the
proposed project.

(5) Its five year plan to improve its
services to Hispanic and other low-in-
come students.

(Authority: 20 U.S.C. 1101 et seq.)

§606.9 What are the type, duration,
and limitations in the awarding of
grants under this part?

(a)(1) Under this part, the Secretary
may award planning grants and two
types of development grants, indi-
vidual development grants and cooper-
ative arrangement development grants.

(2) Planning grants may be awarded
for a period not to exceed one year.

(3) Either type of development grant
may be awarded for a period of five
years.

(b)(1) An institution that received an
individual development grant of five
years may not subsequently receive an-
other individual development grant for
a period of two years from the date on
which the five-year grant terminates.

(2) A cooperative arrangement grant
is not considered to be an individual
development grant under paragraph
(b)(1) of this section.

(Authority: 20 U.S.C. 1101c and 1103c)

§606.10 What activities may and may
not be carried out under a grant?

(a) Planning grants. Under a planning
grant, a grantee shall formulate—

(1) A comprehensive development
plan described in §606.8; and

(2) An application for a development
grant.

(b) Development grants—allowable ac-
tivities. Under a development grant, ex-
cept as provided in paragraph (c) of
this section, a grantee shall carry out
activities that implement its com-
prehensive development plan and hold
promise for strengthening the institu-
tion. Activities that may be carried
out include, but are not limited to—

(1) Purchase, rental, or lease of sci-
entific or laboratory equipment for
educational purposes, including in-
structional and research purposes.
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(2) Construction, maintenance, ren-
ovation, and improvement in class-
rooms, libraries, laboratories, and
other instructional facilities.

(3) Support of faculty exchanges, fac-
ulty development, curriculum develop-
ment, academic instruction, and fac-
ulty fellowships to assist in attaining
advanced degrees in the fellow’s field of
instruction.

(4) Purchase of library books, periodi-
cals, and other educational materials,
including telecommunications program
material.

(5) Tutoring, counseling, and student
service programs designed to improve
academic success.

(6) Funds management, administra-
tive management, and acquisition of
equipment for use in strengthening
funds management.

(7) Joint use of facilities, such as lab-
oratories and libraries.

(8) Establishing or improving a devel-
opment office to strengthen or improve
contributions from alumni and the pri-
vate sector.

(9) Establishing or improving an en-
dowment fund, provided the grantee
uses no more than 20 percent of its
grant funds for this purpose and at
least matches those grant funds with
non-Federal funds.

(10) Creating or improving facilities
for Internet or other distance learning
academic instruction capabilities, in-
cluding purchase or rental of tele-
communications technology equipment
or services.

(11) Establishing or enhancing a pro-
gram of teacher education designed to
qualify students to teach in public ele-
mentary or secondary schools.

(12) Establishing community out-
reach programs that will encourage el-
ementary school and secondary school
students to develop the academic skills
and the interest to pursue postsec-
ondary education.

(13) Expanding the number of His-
panic and other underrepresented grad-
uate and professional students that can
be served by the institution by expand-
ing courses and institutional resources.

(14) Other activities that contribute
to carrying out the purposes of this
program.

(c) Development grants—unallowable
activities. A grantee may not carry out
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the following activities or pay the fol-
lowing costs under a development
grant:

(1) Activities that are not included in
the grantee’s approved application.

(2) Activities that are inconsistent
with any State plan for higher edu-
cation that is applicable to the institu-
tion, including, but not limited to, a
State plan for desegregation of higher
education.

(3) Activities or services that con-
stitute religious instruction, religious
worship, or proselytization.

(4) Activities provided by a school or
department of divinity. For the pur-
pose of this provision, a ‘‘school or de-
partment of divinity” means an insti-
tution, or a department of an institu-
tion, whose program is solely to pre-
pare students to become ministers of
religion or to enter into some other re-
ligious vocation.

(5) Developing or improving non-de-
gree or non-credit courses other than
basic skills development courses.

(6) Developing or improving commu-
nity-based or community services pro-
grams, unless the program provides
academic-related experiences or aca-
demic credit toward a degree for degree
students, or, unless it is a program or
services to encourage elementary and
secondary school students to develop
the academic skills and the interest to
pursue postsecondary education.

(7) Purchase of standard office equip-
ment, such as furniture, file cabinets,
bookcases, typewriters, or word proc-
essors.

(8) Payment of any portion of the sal-
ary of a president, vice president, or
equivalent officer who has college-wide
administrative authority and responsi-
bility at an institution to fill a posi-
tion under the grant such as project co-
ordinator or activity director.

(9) Costs of organized fund-raising,
including financial campaigns, endow-
ment drives, solicitation of gifts and
bequests, and similar expenses incurred
solely to raise capital or obtain con-
tributions.

(10) Costs of student recruitment
such as advertisements, literature, and
college fairs.

(11) Services to high school students,
unless they are services to encourage
such students to develop the skills and

§606.10

the interest to pursue postsecondary
education.

(12) Instruction in the institution’s
standard courses as indicated in the in-
stitution’s catalog.

(13) Costs for health and fitness pro-
grams, transportation, and day care
services.

(14) Student activities such as enter-
tainment, cultural, or social enrich-
ment programs, publications, social
clubs, or associations.

(15) Activities that are operational in
nature rather than developmental in
nature.

(d) Endowment funds. If a grantee
uses part of its grant funds to establish
or increase an endowment fund, it
must comply with the provisions of
§§628.3, 628.6, 628.10, and 628.41 through
628.47 of this chapter with regard to the
use of those funds, except—

(1) The definition of the term ‘‘en-
dowment fund income’ in §628.6 of this
chapter does not apply. For the pur-
poses of this paragraph (d), ‘‘endow-
ment fund income’ means an amount
equal to the total value of the fund, in-
cluding fund appreciation and retained
interest and dividends, minus the en-
dowment fund corpus;

(2) Instead of the requirement in
§628.10(a) of this chapter, the grantee
institution must match each dollar of
Federal grant funds used to establish
or increase an endowment fund with
one dollar of non-Federal funds; and

(3) Instead of the requirements in
§628.41(a)(3) through (a)(b) and the in-
troductory text in §628.41(b) and
§628.41(b)(2) and (b)(3) of this chapter, if
a grantee institution decides to use
any of its grant funds for endowment
purposes, it must match those grant
funds immediately with non-Federal
funds when it places those funds into
its endowment fund.

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999, as amended at 65
FR 79310, Dec. 19, 2000; 85 FR 59981, Sept. 23,
2020]
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Subpart B—How Does an
Institution Apply for a Grant?

§606.11 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

(Authority: 20 U.S.C. 1101 et seq.)
[85 FR 59981, Sept. 23, 2020]

§606.12 What must be included in indi-
vidual development grant applica-
tions?

In addition to the information needed
by the Secretary to determine whether
the institution should be awarded a
grant under the funding criteria con-
tained in subpart C, an application for
a development grant must include—

(a) The institution’s comprehensive
development plan;

(b) A description of the relationship
of each activity for which grant funds
are requested to the relevant goals and
objectives of its plan;

(c) A description of any activities
that were funded under previous devel-
opment grants awarded under the De-
veloping Hispanic-Serving Institutions
Program that expired within five years
of when the development grant will
begin and the institution’s justifica-
tion for not completing the activities
under the previous grant, if applicable;

(d) If the applicant is applying to
carry out more than one activity—

(1) A description of those activities
that would be a sound investment of
Federal funds if funded separately;

(2) A description of those activities
that would be a sound investment of
Federal funds only if funded with the
other activities; and

(3) A ranking of the activities in pre-
ferred funding order.

(Approved by the Office of Management and
Budget under control number 1840-0114)

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999. Redesignated at 85
FR 59981, Sept. 23, 2020]
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§606.13 What must be included in co-
operative arrangement grant appli-
cations?

(a)(1) Institutions applying for a co-
operative arrangement grant shall sub-
mit only one application for that grant
regardless of the number of institu-
tions participating in the cooperative
arrangement.

(2) The application must include the
names of each participating institu-
tion, the role of each institution, and
the rationale for each eligible partici-
pating institution’s decision to request
grant funds as part of a cooperative ar-
rangement rather than as an individual
grantee.

(b) If the application is for a develop-
ment grant, the application must con-
tain—

(1) Each participating institution’s
comprehensive development plan;

(2) The information required under
§606.11; and

(3) An explanation from each eligible
participating institution of why par-
ticipation in a cooperative arrange-
ment grant rather than performance
under an individual grant will better
enable it to meet the goals and objec-
tives of its comprehensive development
plan at a lower cost.

(4) The name of the applicant for the
group that is legally responsible for—

(i) The use of all grant funds; and

(ii) Ensuring that the project is car-
ried out by the group in accordance
with Federal requirements.

(Approved by the Office of Management and
Budget under control number 1840-0114)

(Authority: 20 U.S.C. 1103 and 1103e)

[64 FR 70147, Dec. 15, 1999. Redesignated at 85
FR 59981, Sept. 23, 2020]

§606.14 How many applications for a
development grant may an institu-
tion submit?

In any fiscal year, an institution of
higher education may—

(a) Submit an application for an indi-
vidual development grant; and

(b) Be part of a cooperative arrange-
ment application.

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999. Redesignated at 85
FR 59981, Sept. 23, 2020]
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Subpart C—How Does the
Secretary Make an Award?

§606.20 How does the Secretary
choose applications for funding?

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in—

(1) Sections 606.21 and 606.23 for a
planning grant; and

(2) Sections 606.22, 606.23, 600.24, and
606.25 for a development grant.

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the FEDERAL
REGISTER.

(c)(1) The Secretary considers fund-
ing an application for a planning grant
that meets the requirements under
§606.21.

(2) The Secretary considers funding
an application for a development grant
that—

(i) Is submitted with a comprehensive
development plan that satisfies all the
elements required of such a plan under
§606.8; and

(ii) In the case of an application for a
cooperative arrangement grant, dem-
onstrates that the grant will enable
each eligible participant to meet the
goals and objectives of its comprehen-
sive development plan better and at a
lower cost than if each eligible partici-
pant were funded individually.

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999, as amended at 70
FR 13373, Mar. 21, 2005]

§606.21 What are the selection criteria
for planning grants?

The Secretary evaluates an applica-
tion for a planning grant on the basis
of the criteria in this section.

(a) Design of the planning process. The
Secretary reviews each application to
determine the quality of the planning
process that the applicant will use to
develop a comprehensive development
plan and an application for a develop-
ment grant based on the extent to
which—

(1) The planning process is clearly
and comprehensively described and
based on sound planning practice;

(2) The president or chief executive
officer, administrators and other insti-
tutional personnel, students, and gov-

§606.22

erning board members systematically
and consistently will be involved in the
planning process;

(3) The applicant will use its own re-
sources to help implement the project;
and

(4) The planning process is likely to
achieve its intended results.

(b) Key personnel. The Secretary re-
views each application to determine
the quality of key personnel to be in-
volved in the project based on the ex-
tent to which—

(1) The past experience and training
of key personnel such as the project co-
ordinator and persons who have key
roles in the planning process are suit-
able to the tasks to be performed; and

(2) The time commitments of key
personnel are adequate.

(c) Project Management. The Sec-
retary reviews each application to de-
termine the quality of the plan to man-
age the project effectively based on the
extent to which—

(1) The procedures for managing the
project are likely to ensure effective
and efficient project implementation;
and

(2) The project coordinator has suffi-
cient authority, including access to the
president or chief executive officer, to
conduct the project effectively.

(d) Budget. The Secretary reviews
each application to determine the ex-
tent to which the proposed project
costs are necessary and reasonable.

(Approved by the Office of Management and
Budget under control number 1840-0114)

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999, as amended at 70
FR 13373, Mar. 21, 2005]

§606.22 What are the selection criteria
for development grants?

The Secretary evaluates an applica-
tion for a development grant on the
basis of the criteria in this section.

(a) Quality of the applicant’s com-
prehensive development plan. The extent
to which—

(1) The strengths, weaknesses, and
significant problems of the institu-
tion’s academic programs, institu-
tional management, and fiscal sta-
bility are clearly and comprehensively
analyzed and result from a process that
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involved major constituencies of the
institution;

(2) The goals for the institution’s
academic programs, institutional man-
agement, and fiscal stability are real-
istic and based on comprehensive anal-
ysis;

(3) The objectives stated in the plan
are measurable, related to institu-
tional goals, and, if achieved, will con-
tribute to the growth and self-suffi-
ciency of the institution; and

(4) The plan clearly and comprehen-
sively describes the methods and re-
sources the institution will use to in-
stitutionalize practice and improve-
ments developed under the proposed
project, including, in particular, how
operational costs for personnel, main-

tenance, and upgrades of equipment
will be paid with institutional re-
sources.

(b) Quality of activity objectives. The
extent to which the objectives for each
activity are—

(1) Realistic and defined in terms of
measurable results; and

(2) Directly related to the problems
to be solved and to the goals of the
comprehensive development plan.

(¢) Quality of implementation strategy.
The extent to which—

(1) The implementation strategy for
each activity is comprehensive;

(2) The rationale for the implementa-
tion strategy for each activity is clear-
ly described and is supported by the re-
sults of relevant studies or projects;
and

(3) The timetable for each activity is
realistic and likely to be attained.

(d) Quality of key personnel. The ex-
tent to which—

(1) The past experience and training
of key professional personnel are di-
rectly related to the stated activity ob-
jectives; and

(2) The time commitment of key per-
sonnel is realistic.

(e) Quality of project management plan.
The extent to which—

(1) Procedures for managing the
project are likely to ensure efficient
and effective project implementation;
and

(2) The project coordinator and activ-
ity directors have sufficient authority
to conduct the project effectively, in-
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cluding access to the president or chief
executive officer.

(f) Quality of evaluation plan. The ex-
tent to which—

(1) The data elements and the data
collection procedures are clearly de-
scribed and appropriate to measure the
attainment of activity objectives and
to measure the success of the project in
achieving the goals of the comprehen-
sive development plan; and

(2) The data analysis procedures are
clearly described and are likely to
produce formative and summative re-
sults on attaining activity objectives
and measuring the success of the
project on achieving the goals of the
comprehensive development plan.

(g) Budget. The extent to which the
proposed costs are necessary and rea-
sonable in relation to the project’s ob-
jectives and scope.

(Approved by the Office of Management and
Budget under control number 1840-0114)

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999, as amended at 70
FR 13373, Mar. 21, 2005]

§606.23 What special funding consid-
eration does the Secretary provide?

(a) If funds are available to fund only
one additional planning grant and each
of the next fundable applications has
received the same number of points
under §606.20 or 606.21, the Secretary
awards additional points, as provided
in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that—

(1) Has an endowment fund of which
the current market value, per full-time
equivalent enrolled student, is less
than the average current market value
of the endowment funds, per full-time
equivalent enrolled student, at similar
type institutions; or

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled
student which are less than the aver-
age expenditure for library materials
per full-time equivalent enrolled stu-
dent at similar type institutions.

(b) If funds are available to fund only
one additional development grant and
each of the next fundable applications
has received the same number of points
under §606.20 or 606.22, the Secretary
awards additional points, as provided
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in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that—

(1) Has an endowment fund of which
the current market value, per full-time
equivalent enrolled student, is less
than the average current market value
of the endowment funds, per full-time
equivalent enrolled student, at com-
parable institutions that offer similar
instruction;

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled
student that are less than the average
expenditures for library materials per
full-time equivalent enrolled student
at comparable institutions that offer
similar instruction; or

(3) Propose to carry out one or more
of the following activities—

(i) Faculty development;

(ii) Funds and administrative man-
agement;

(iii) Development and improvement
of academic programs;

(iv) Acquisition of equipment for use
in strengthening management and aca-
demic programs;

(v) Joint use of facilities; and

(vi) Student services.

(c) As used in this section, an ‘‘en-
dowment fund’” does not include any
fund established or supported under 34
CFR part 628.

(d) Each year, the Secretary provides
prospective applicants with the aver-
age market value of endowment funds
and the average expenditure of library
materials per full-time equivalent stu-
dent.

(e) The Secretary gives priority to
each application that contains satis-
factory evidence that the applicant has
entered into or will enter into a col-
laborative arrangement with at least
one local educational agency or com-
munity-based organization to provide
that agency or organization with as-
sistance (from funds other than funds
provided under this part) in—

(1) Reducing the dropout rates of His-
panic students;

(2) Improving rates of academic
achievement of Hispanic students; and

13
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(3) Increasing the rates at which His-
panic high school graduates enroll in
higher education.

(Authority: 20 U.S.C. 1101 et seq.)

[64 FR 70147, Dec. 15, 1999, as amended at 70
FR 13373, Mar. 21, 2005]

§606.24 How does the Secretary use an
applicant’s performance wunder a
previous development grant when
awarding a development grant?

(a)(1) In addition to evaluating an ap-
plication under the selection criteria
in §606.22, the Secretary evaluates an
applicant’s performance under any pre-
vious development grant awarded
under the Developing Hispanic-Serving
Institutions Program that expired
within five years of the year when the
development grant will begin.

(2) The Secretary evaluates whether
the applicant fulfilled, or is making
substantial progress toward fulfilling,
the goals and objectives of the previous
grant, including, but not limited to,
the applicant’s success in institutional-
izing practices developed and improve-
ments made under the grant.

(3) The Secretary bases the evalua-
tion of the applicant’s performance on
information contained in—

(i) Performance and evaluation re-
ports submitted by the applicant;

(ii) Audit reports submitted on behalf
of the applicant; and

(iii) Other information obtained by
the Secretary, including reports pre-
pared by the Department.

(b) If the Secretary initially deter-
mines that the applicant did not fulfill
the goals and objectives of a previous
grant or is not making substantial
progress towards fulfilling those goals
and objectives, the Secretary affords
the applicant the opportunity to re-
spond to that initial determination.

(c) If the Secretary determines that
the applicant did not fulfill the goals
and objectives of a previous grant or is
not making substantial progress to-
wards fulfilling those goals and objec-
tives, the Secretary may—

(1) Decide not to fund the applicant;
or

(2) Fund the applicant but impose
special grant terms and conditions,
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such as specific reporting and moni-
toring requirements.

(Authority: 20 U.S.C. 1101 et seq.)

§606.25 What priority does the Sec-
retary use in awarding cooperative
arrangement grants?

Among applications for cooperative
arrangement grants, the Secretary
gives priority to proposed cooperative
arrangements that are geographically
and economically sound, or will benefit
the institutions applying for the grant.

(Authority: 20 U.S.C. 1101 et seq.)

Subpart D—What Conditions Must
a Grantee Meet?

§606.30 What are allowable costs and
what are the limitations on allow-
able costs?

(a) Allowable costs. Except as provided
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds
for activities that are related to car-
rying out the allowable activities in-
cluded in its approved application.

(b) Supplement and not supplant.
Grant funds shall be used so that they
supplement and, to the extent prac-
tical, increase the funds that would
otherwise be available for the activi-
ties to be carried out under the grant
and in no case supplant those funds.

(c) Limitations on allowable costs. A
grantee may not use an indirect cost
rate to determine allowable costs
under its grant.

(Authority: 20 U.S.C. 1101 et seq.)

§606.31 How does a grantee maintain
its eligibility?

(a) A grantee shall maintain its eligi-
bility under the requirements in §606.2,
except for §606.2(a)(3) and (4), for the
duration of the grant period.

(b) The Secretary reviews an institu-
tion’s application for a continuation
award to ensure that—

(1) The institution continues to meet
the eligibility requirements described
in paragraph (a) of this section; and

(2) The institution is making sub-
stantial progress toward achieving the
objectives described in its grant appli-
cation including, if applicable, the in-
stitution’s success in institutionalizing
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practices and improvements developed
under the grant.

(Authority: 20 U.S.C. 1101 et seq.)

PART 607—STRENGTHENING
INSTITUTIONS PROGRAM

Subpart A—General

Sec.

607.1 What is the Strengthening Institu-
tions Program?

607.2 What institutions are eligible to re-
ceive a grant under the Strengthening
Institutions Program?

607.3 What is an enrollment of needy stu-
dents?

607.4 What are low educational and general
expenditures?

607.5 How does an institution apply to be
designated an eligible institution?

607.6 What regulations apply?

607.7 What definitions apply?

607.8 What is a comprehensive development
plan and what must it contain?

607.9 What are the type, duration and limi-
tations in the awarding of grants under
this part?

607.10 What activities may and may not be
carried out under a grant?

Subpart B—How Does an Institution Apply
for a Grant?

607.11 Severability.

607.12 What must be included in individual
development grant applications?

607.13 What must be included in cooperative
arrangement grant applications?

607.14 How many applications for a develop-
ment grant may an institution submit?

Subpart C—How Does the Secretary Make
an Award?

607.20 How does the Secretary choose appli-
cations for funding?

607.21 What are the selection criteria for
planning grants?

607.22 What are the selection criteria for de-
velopment grants?

607.23 What special funding consideration
does the Secretary provide?

607.24 How does the Secretary use an appli-
cant’s performance under a previous de-
velopment grant when awarding a devel-
opment grant?

607.25 What priority does the Secretary use
in awarding cooperative arrangement
grants?

Subpart D—What Conditions Must a
Grantee Meet?

607.30 What are allowable costs and what
are the limitations on allowable costs?
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607.31 How does a grantee maintain its eli-
gibility?
AUTHORITY: 20 U.S.C. 1057-1059g, 1067q, 1068—
1068h unless otherwise noted.

SOURCE: 52 FR 30529, Aug. 14, 1987, unless
otherwise noted.

Subpart A—General

§607.1 What is the Strengthening In-
stitutions Program?

The purpose of the Strengthening In-
stitutions Program is to provide grants
to eligible institutions of higher edu-
cation to improve their academic pro-
grams, institutional management, and
fiscal stability in order to increase
their self-sufficiency and strengthen
their capacity to make a substantial
contribution to the higher education
resources of the Nation.

(Authority: 20 U.S.C. 1057)
[69 FR 41921, Aug. 15, 1994]

§607.2 What institutions are eligible to
receive a grant under the Strength-
ening Institutions Program?

(a) Except as provided in paragraphs
(b) and (c) of this section, an institu-
tion of higher education is eligible to
receive a grant under the Strength-
ening Institutions Program if—

(1) It has an enrollment of needy stu-
dents as described in §607.3(a), unless
the Secretary waives this requirement
under §607.3(b);

(2) It has low average educational
and general expenditures per full-time
equivalent undergraduate student as
described in §607.4(a), unless the Sec-
retary waives this requirement under
§607.4(c).

(3) It is legally authorized by the
State in which it is located to be a jun-
ior college or to provide an educational
program for which it awards a bach-
elor’s degree; and

(4) It is accredited or preaccredited
by a nationally recognized accrediting
agency or association that the Sec-
retary has determined to be a reliable
authority as to the quality of edu-
cation or training offered.

(b) A branch campus of an institution
of higher education, if the institution
as a whole meets the requirements of
paragraphs (a)(1) through (4) of this
section, is eligible to receive a grant

§607.2

under the Strengthening Institutions
Program even if, by itself, it does not
satisfy the requirements of paragraphs
(a)3) and (a)(4) of this section, al-
though the branch must meet the re-
quirements of paragraphs (a)(1) and
(a)(2) of this section.

(¢c) For the purpose of paragraphs
(e)(2) and (f)(2) of this section, an insti-
tution’s enrollment consists of a head
count of its entire student body.

(d) A tribal college or university may
receive a grant authorized under sec-
tion 316 of the HEA if—

(1) It satisfies the requirements of
paragraph (a) of this section, other
than §607.2(a)(3), and

(2)(1i) It meets the definition of the
term ‘‘tribally controlled college or
university’ in section 2 of the Tribally
Controlled College or University As-
sistance Act of 1978; or

(ii) It is listed in the Equity in Edu-
cational Land Grant Status Act of 1994.

(e) An Alaska Native-serving institu-
tion may receive a grant under section
317 of the HEA if—

(1) It satisfies the requirements of
paragraph (a) of this section; and

(2) It has, at the time of application,
an enrollment of undergraduate stu-
dents that is at least 20 percent Alaska
Native students.

(f) A Native Hawaiian-serving insti-
tution may receive a grant authorized
under section 317 of the HEA if—

(1) It satisfies the requirements of
paragraph (a) of this section; and

(2) It has, at the time of application,
an enrollment of undergraduate stu-
dents that is at least 10 percent Native
Hawaiian students.

(g2)(1) An institution that qualifies for
a grant under the Strengthening His-
torically Black Colleges and Univer-
sities Program (34 CFR part 608) or the
Developing Hispanic-Serving Institu-
tions Program (34 CFR part 606) and re-
ceives a grant under either of these
programs for a particular fiscal year is
not eligible to receive a grant under
this part for the same fiscal year.

(2) A tribal college or university that
receives a grant under section 316 of
the HEA or an Alaska Native or Native
Hawaiian-serving institution that re-
ceives a grant under section 317 of the
HEA may not concurrently receive
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other grant funds under the Strength-
ening Institutions Program, Strength-
ening Historically Black Colleges and
Universities Program, or Strength-
ening Historically Black Graduate In-
stitutions Program.

(Authority: 20 U.S.C. 1057 et seq.)

[69 FR 41922, Aug. 15, 1994, as amended at 60
FR 15447, Mar. 23, 1995; 64 FR 70153, Dec. 15,
1999]

§607.3 What is an enrollment of needy
students?

(a) Except as provided in paragraph
(b) of this section, for the purpose of
§607.2(a)(1), an applicant institution
has an enrollment of needy students if
in the base year—

(1) At least b0 percent of its degree
students received student financial as-
sistance under one or more of the fol-
lowing programs: Pell Grant, Supple-
mental Educational Opportunity
Grant, College Work-Study, and Per-
kins Loan; or

(2) The percentage of its under-
graduate degree students who were en-
rolled on at least a half-time basis and
received Pell Grants exceeded the me-
dian percentage of undergraduate de-
gree students who were enrolled on at
least a half-time basis and received
Pell Grants at comparable institutions
that offer similar instruction.

(b) The Secretary may waive the re-
quirement contained in paragraph (a)
of this section if the institution dem-
onstrates that—

(1) The State provides more than 30
percent of the institution’s budget and
the institution charges not more than
$99.00 for tuition and fees for an aca-
demic year;

(2) At least 30 percent of the students
served by the institution in the base
year were students from low-income
families;

(3) The institution substantially in-
creases the higher education opportu-
nities for low-income students who are
also educationally disadvantaged,
underrepresented in postsecondary edu-
cation, or minority students;

(4) The institution substantially in-
creases the higher education opportu-
nities for individuals who reside in an
area that is not included in a ‘“‘metro-
politan statistical area’ as defined by
the Office of Management and Budget
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and who are unserved by other postsec-
ondary institutions;

(5) The institution is located on or
within 50 miles of an Indian reserva-
tion, or a substantial population of In-
dians and the institution will, if grant-
ed the waiver, substantially increase
higher education opportunities for
American Indians;

(6) It is a tribal college or university;
or

(7) The institution will, if granted
the waiver, substantially increase the
higher education opportunities for
Black Americans, Hispanic Americans,
Native Americans, Asian Americans or
Pacific Islanders, including Native Ha-
waiians.

(c) For the purpose of paragraph (b)
of this section, the Secretary considers
“low-income” to be an amount which
does not exceed 150 percent of the
amount equal to the poverty level as
established by the United States Bu-
reau of the Census.

(d) Bach year, the Secretary notifies
prospective applicants through a notice
in the FEDERAL REGISTER of the low-in-
come figures.

(Authority: 20 U.S.C. 1058 and 1067)

[62 FR 30529, Aug. 14, 1987, as amended at 60
FR 15447, Mar. 23, 1995; 64 FR 70153, Dec. 15,
1999]

§607.4 What are low educational and
general expenditures?

(a)(1) Except as provided in para-
graph (b) of this section, for the pur-
pose of §6072(a)(2), an applicant institu-
tion’s average educational and general
expenditures per full-time equivalent
undergraduate student in the base year
must be less than the average edu-
cational and general expenditures per
full-time equivalent undergraduate
student of comparable institutions
that offer similar institution in that
year.

(2) For the purpose of paragraph
(a)(1) of this section, the Secretary de-
termines the average educational and
general expenditure per FTE under-
graduate student for institutions with
graduate students that do not differen-
tiate between graduate and under-
graduate E&G expenditures by dis-
counting the graduate enrollment
using a factor of 2.5 times the number
of graduate students.
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(b) Bach year, the Secretary notifies
prospective applicants through a notice
in the FEDERAL REGISTER of the aver-
age educational and general expendi-
tures per full-time equivalent under-
graduate student at comparable insti-
tutions that offer similar instruction.

(c) The Secretary may waive the re-
quirement contained in paragraph (a)
of this section, if the Secretary deter-
mines, based upon persuasive evidence
provided by the institution, that—

(1) The institution’s failure to satisfy
the criteria in paragraph (a) of this sec-
tion was due to factors which, if used
in determining compliance with those
criteria, distorted that determination;
and

(2) The institution’s designation as
an eligible institution under this part
is otherwise consistent with the pur-
poses of this part.

(d) For the purpose of paragraph
(c)(1) of this section, the Secretary
considers that the following factors
may distort an institution’s edu-
cational and general expenditures per
full-time equivalent undergraduate
student—

(1) Low student enrollment;

(2) Location of the institution in an
unusually high cost-of-living area;

(3) High energy costs;

(4) An increase in State funding that
was part of a desegregation plan for
higher education; or

(5) Operation of high cost profes-
sional schools such as medical or den-
tal schools.

(Authority: 20 U.S.C. 1058 and 1067)
[59 FR 41922, Aug. 15, 1994]

§607.5 How does an institution apply
to be designated an eligible institu-
tion?

An institution shall apply to the Sec-
retary to be designated an eligible in-
stitution under the Strengthening In-
stitutions Program by submitting an
application to the Secretary in the
form, manner and time established by
the Secretary. The application must
contain—

(a) The information necessary for the
Secretary to determine whether the in-
stitution satisfies the requirements of
§§607.2, 607.3(a) and 607.4(a);

(b) Any waiver request
§§607.3(b) and 607.4(c); and

under
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(c) Information or explanations justi-
fying any requested waiver.

(Authority: 20 U.S.C. 1058 and 1067)

§607.6 What regulations apply?

The following regulations apply to
the Strengthening Institutions Pro-
gram:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) as follows:

(1) [Reserved]

(2) 34 CFR part 75 (Direct Grant Pro-
grams), except 34 CFR 75.128(a)(2) and
75.129(a) in the case of applications for
cooperative arrangements.

(3) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 82 (New Restrictions
on Lobbying).

(6) [Reserved]

(7) 34 CFR part 86 (Drug-Free Schools
and Campuses).

(b) The regulations in this part 607.

(c)(1) 2 CFR part 180 (OMB Guidelines
to Agencies on Governmentwide Debar-
ment and Suspension (Nonprocure-
ment)), as adopted at 2 CFR part 3485;
and

(2) 2 CFR part 200 (Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards), as adopted at 2 CFR part 3474.

(Authority: 20 U.S.C. 1057)

[69 FR 41922, Aug. 15, 1994, as amended at 79
FR 76100, Dec. 19, 2014]

§607.7 What definitions apply?

(a) Definitions in EDGAR. The fol-
lowing terms that apply to the Institu-
tional Aid Programs are defined in 34
CFR 77.1:

EDGAR Private
Fiscal year Project period
Grant Public
granzee iod Secretary
rant perio State
Nonprofit

(b) The following term used in this
part is defined in section 312 of the
HEA:

Endowment fund
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(c) The following terms used in this
part are defined in section 316 of the
HEA:

Indian
Indian tribe
Tribal college or university

(d) The following terms used in this part
are defined in section 317 of the HEA:

Alaska Native

Alaska Native-serving institution
Native Hawaiian

Native Hawaiian-serving institution

(e) The following definitions also
apply to this part:

Accredited means the status of public
recognition which a nationally recog-
nized accrediting agency or association
grants to an institution which meets
certain established qualifications and
educational standards.

Activity means an action that is in-
corporated into an implementation
plan designed to meet one or more ob-
jectives. An activity is a part of a
project and has its own budget that is
approved to carry out the objectives of
that subpart.

Base year means the second fiscal
year preceding the fiscal year for which
an institution seeks a grant under this
part.

Branch campus means a unit of a col-
lege or university that is geographi-
cally apart from the main campus of
the college or university and inde-
pendent of that main campus. The Sec-
retary considers a unit of a college or
university to be independent of the
main campus if the unit—

(1) Is permanent in nature;

(2) Offers courses for credit and pro-
grams leading to an associate or bach-
elor’s degree; and

(3) Is autonomous to the extent that
it has—

(i) Its own faculty and administrative
or supervisory organization; and

(ii) Its own budgetary and hiring au-
thority.

Comparable institutions that offer simi-
lar instruction means institutions that
are being compared with an applicant
institution and that fall within one of
the following four categories—

(1) Public junior or community col-
leges;

(2) Private nonprofit junior or com-
munity colleges;
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(3) Public institutions that offer an
educational program for which they
offer a bachelor’s degree; or

(4) Private nonprofit institutions
that offer an educational program for
which they offer a bachelor’s degree.

Cooperative arrangement means an ar-
rangement to carry out allowable
grant activities between an institution
eligible to receive a grant under this
part and another eligible or ineligible
institution of higher education, under
which the resources of the cooperating
institutions are combined and shared
to better achieve the purposes of this
part and avoid costly duplication of ef-
fort.

Degree student means a student who
enrolls at an institution for the pur-
pose of obtaining the degree, certifi-
cate, or other recognized educational
credential offered by that institution.

Developmental program and services
means new or improved programs and
services, beyond those regularly budg-
eted, specifically designed to improve
the self sufficiency of the school.

Educational and general expenditures
means the total amount expended by
an institution of higher education for
instruction, research, public service,
academic support (including library ex-
penditures), student services, institu-
tional support, scholarships and fellow-
ships, operation and maintenance ex-
penditures for the physical plant, and
any mandatory transfers which the in-
stitution is required to pay by law.

Educationally disadvantaged means a
college student who requires special
services and assistance to enable them
to succeed in higher education. The
phrase includes, but is not limited to,
students who come from—

(1) Economically disadvantaged fami-
lies;

(2) Limited English proficiency fami-
lies;

(3) Migrant worker families; or

(4) Families in which one or both of
their parents have dropped out of sec-
ondary school.

Federal Pell Grant Program means the
grant program authorized by title IV-
A-1 of the HEA.

Federal Perkins Loan Program, for-
merly called the National Direct Stu-
dent Loan Program, means the loan
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program authorized by title IV-E of the
HEA.

Federal Supplemental Education Oppor-
tunity Grant Program means the grant
program authorized by title IV-A-3 of
the HEA.

Federal Work-Study Program means
the part-time employment program au-
thorized under title IV-C of the HEA.

Full-time equivalent students means
the sum of the number of students en-
rolled full-time at an institution, plus
the full-time equivalent of the number
of students enrolled part time (deter-
mined on the basis of the quotient of
the sum of the credit hours of all part-
time students divided by 12) at such in-
stitution.

HEA means the Higher Education Act
of 1965, as amended.

Hispanic student means a person of
Mexican, Puerto Rican, Cuban, Central
or South American, or other Spanish
culture or origin, regardless of race.

Institution of higher education means
an educational institution defined in
section 101 of the HEA.

Junior or community college means an
institution of higher education—

(1) That admits as regular students
persons who are beyond the age of com-
pulsory school attendance in the State
in which the institution is located and
who have the ability to benefit from
the training offered by the institution;

(2) That does not provide an edu-
cational program for which it awards a
bachelor’s degree (or an equivalent de-
gree); and

(3) That—

(i) Provides an educational program
of not less than 2 years that is accept-
able for full credit toward such a de-
gree, or

(ii) Offers a 2-year program in engi-
neering, mathematics, or the physical
or biological sciences, designed to pre-
pare a student to work as a technician
or at the semiprofessional level in en-
gineering, scientific, or other techno-
logical fields requiring the under-
standing and application of basic engi-
neering, scientific, or mathematical
principles of knowledge.

Low-income individual means an indi-
vidual from a family whose taxable in-
come for the preceding year did not ex-
ceed 150 percent of an amount equal to
the poverty level determined by using
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criteria of poverty established by the
Bureau of Census.

Minority student means a student who
is Alaskan Native, American Indian,
Asian-American, Black (African-Amer-
ican), Hispanic American, Native Ha-
waiian, or Pacific Islander.

Nationally recogniced accrediting agen-
cy or association means an accrediting
agency or association that the Sec-
retary has recognized to accredit or
preaccredit a particular category of in-
stitution in accordance with the provi-
sions contained in 34 CFR part 603. The
Secretary periodically publishes a list
of those nationally recognized accred-
iting agencies and associations in the
FEDERAL REGISTER.

Operational programs and services
means the regular, ongoing budgeted
programs and services at an institu-
tion.

Preaccredited means a status that a
nationally recognized accrediting agen-
cy or association, recognized by the
Secretary to grant that status, has ac-
corded an unaccredited institution that
is progressing toward accreditation
within a reasonable period of time.

Project means all the funded activi-
ties under a grant.

Self-sufficiency means the point at
which an institution is able to survive
without continued funding under the
Strengthening Institutions Program.

Underrepresented means propor-
tionate representation as measured by
degree recipients, that is less than the
proportionate representation in the
general population—

(1) As indicated by—

(i) The most current edition of the
Department’s Digest of Educational Sta-
tistics;

(ii) The National Research Council’s
Doctorate Recipients from United States
Universities; or

(iii) Other standard statistical ref-
erences, as announced annually in the
FEDERAL REGISTER notice inviting ap-
plications for new awards under this
program; or
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(2) As documented by national survey
data submitted to and accepted by the
Secretary on a case-by-case basis.

(Authority: 20 U.S.C. 1051, 1057-1059 and 1066—
1069f; OMB Directive No. 15)

[62 FR 30529, Aug. 14, 1987, as amended at 59
FR 41922, Aug. 15, 1994; 60 FR 15447, Mar. 23,
1995; 64 FR 70153, Dec. 15, 1999]

§607.8 What is a comprehensive devel-
opment plan and what must it con-
tain?

(a) A comprehensive development
plan is an institution’s strategy for
achieving growth and self-sufficiency
by strengthening its—

(1) Academic programs;

(2) Institutional management; and

(3) Fiscal stability.

(b) The comprehensive development
plan must include the following:

(1) An analysis of the strengths,
weaknesses, and significant problems
of the institution’s academic programs,
institutional management, and fiscal
stability.

(2) A delineation of the institution’s
goals for its academic programs, insti-
tutional management, and fiscal sta-
bility, based on the outcomes of the
analysis described in paragraph (b)(1)
of this section.

(3) Measurable objectives related to
reaching each goal and timeframes for
achieving the objectives.

(4) Methods and resources that will
be used to institutionalize practices
and improvements developed under the
proposed project.

(5) For a grant under section 316 of
the HEA to a tribal college or univer-
sity, its five-year plan for improving
its services to Indian students, increas-
ing the rates at which Indian sec-
ondary school students enroll in higher
education, and increasing overall post-
secondary retention rates for Indian
students.

(6) For a grant under section 317 of
the HEA to an Alaska Native-serving
institution or to a Native Hawaiian-
serving institution, its five-year plan
for improving its services to Alaska
Native or Native Hawaiian students,
respectively.

(Authority: 20 U.S.C. 1066)

[69 FR 41923, Aug. 15, 1994, as amended at 64
FR 70154, Dec. 15, 1999]
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§607.9 What are the type, duration
and limitations in the awarding of
grants under this part?

(a)(1) Under this part, the Secretary
may award planning grants and two
types of development grants, indi-
vidual development grants and cooper-
ative arrangement development grants.

(2) Planning grants may be awarded
for a period not to exceed one year.

(3) Either type of development grant
may be awarded for a period of five
years.

(b)(1) An institution that received an
individual development grant of five
years may not subsequently receive an-
other individual development grant for
a period of two years from the date on
which the five-year grant period termi-
nates.

(2) A cooperative arrangement grant
is not considered to be an individual
development grant under paragraph
(b)(1) of this section.

(Authority: 20 U.S.C. 1059)

[62 FR 30529, Aug. 14, 1987, as amended at 59
FR 41923, Aug. 15, 1994; 64 FR 70154, Dec. 15,
1999]

§607.10 What activities may and may
not be carried out under a grant?

(a) Planning grants. Under a planning
grant, a grantee shall formulate—

(1) A comprehensive development
plan described in §607.8; and

(2) An application for a development
grant.

(b) Development grants—allowable ac-
tivities. Under a development grant, ex-
cept as provided in paragraph (c) of
this section, a grantee shall carry out
activities that implement its com-
prehensive development plan and hold
promise for strengthening the institu-
tion. Activities that may be carried
out include, but are not limited to—

(1) Faculty exchanges, faculty fellow-
ships, and faculty development that
provide faculty with the skills and
knowledge needed to—

(i) Develop academic support serv-
ices, including advising and mentoring
students;

(ii) Develop academic programs or
methodology, including computer-as-
sisted instruction, that strengthen the
academic quality of the institution; or
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(iii) Acquire terminal degrees that
are required to obtain or retain accred-
itation of an academic program or de-
partment;

(2) Funds and administrative man-
agement that will improve the institu-
tion’s ability to—

(i) Manage financial resources in an
efficient and effective manner; and

(ii) Collect, access, and use informa-
tion about the institution’s operations
for improved decisionmaking;

(3) Developing and improving aca-
demic programs that enable the insti-
tution to—

(i) Develop new academic programs
or new program options that show
promise for increased student enroll-
ment;

(ii) Provide new technology or meth-
odology to increase student success
and retention or to retain accredita-
tion; or

(iii) Improve curriculum or method-
ology for existing academic programs
to stabilize or increase student enroll-
ment;

(4) Acquiring equipment for use in
strengthening management and aca-
demic programs to achieve objectives
such as those described in paragraphs
(b)(2) and (b)(3) of this section;

(5) Establishing or increasing the
joint use of facilities such as libraries
and laboratories to—

(i) Eliminate the distance and high
cost associated with providing aca-
demic programs and academic support;
or

(ii) Provide clinical experience that
is part of an approved academic pro-
gram at off-campus locations;

(6) Developing or improving student
services to provide—

(i) New or improved methods to de-
liver student services, including coun-
seling, tutoring, and instruction in
basic skills; or

(ii) Improved strategies to train stu-
dent services personnel;

(7) Payment of any portion of the sal-
ary of a dean, with proper justification,
to fill a position under the project such
as project coordinator or activity di-
rector. For purposes of this paragraph,
proper justification includes evidence
that the position entitled ‘“‘Dean’ is
not one that has college-wide adminis-
trative authority and responsibility;
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(8) Purchase, rental, or lease of sci-
entific or laboratory equipment for
educational purposes, including in-
structional and research purposes;

(9) Construction, maintenance, ren-
ovation, and improvement in class-
rooms, libraries, laboratories, and
other instructional facilities, including
the integration of computer technology
into institutional facilities to create
smart buildings;

(10) Establishing or improving a de-
velopment office to strengthen or im-
prove contributions from alumni and
the private sector;

(11) Establishing or improving an en-
dowment fund, provided a grantee uses
no more than 20 percent of its grant
funds for this purpose and at least
matches those grant funds with non-
Federal funds;

(12) Creating or improving facilities
for Internet or other distance learning
academic instruction capabilities, in-
cluding purchase or rental of tele-
communications technology equipment
or services;

(13) For grants authorized under sec-
tion 316 of the HEA to tribal colleges or
universities—

(i) Purchase, rental, or lease of sci-
entific or laboratory equipment for
educational purposes, including in-
structional and research purposes;

(ii) Construction, maintenance, ren-
ovation, and improvement in class-
room, library, laboratory, and other in-
structional facilities, including pur-
chase or rental of telecommunications
technology equipment or services;

(iii) Support of faculty exchanges,
faculty development, and faculty fel-
lowships to assist in attaining ad-
vanced degrees in their field of instruc-
tion;

(iv) Curriculum development and
academic instruction;

(v) Purchase of library books, peri-
odicals, microfilm, and other edu-
cational materials, including tele-
communications program materials;

(vi) Funds and administrative man-
agement, and acquisition of equipment
for use in strengthening funds manage-
ment;

(vii) Joint use of facilities such as
laboratories and libraries; and

(viii) Academic tutoring and coun-
seling programs and student support
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services designed to improve academic
services;

(ix) Academic instruction in dis-
ciplines in which Indians are underrep-
resented;

(x) Establishing or improving a de-
velopment office to strengthen or im-
prove contributions from the alumni
and the private sector;

(xi) Establishing or enhancing a pro-
gram of teacher education designed to
qualify students to teach in elemen-
tary schools or secondary schools, with
a particular emphasis on teaching In-
dian children and youth, that shall in-
clude, as part of such program, prepa-
ration for teacher certification;

(xii) Establishing community out-
reach programs that encourage Indian
elementary school and secondary
school students to develop the aca-
demic skills and the interest to pursue
postsecondary education; and

(xiii) Establishing or improving an
endowment fund, provided a grantee
uses no more than 20 percent of its
grant funds for this purpose and at
least matches those grant funds with
non-Federal funds; or

(14) For grants authorized under sec-
tion 317 of the HEA to Alaska Native-
serving institutions and Native Hawai-
ian-serving institutions—

(i) Purchase, rental, or lease of sci-
entific or laboratory equipment for
educational purposes, including in-
structional and research purposes;

(ii) Renovation and improvement in
classroom, library, Ilaboratory, and
other instructional facilities;

(iii) Support of faculty exchanges,
faculty development, and faculty fel-
lowships to assist in attaining ad-
vanced degrees in the faculty’s field of
instruction;

(iv) Curriculum development and
academic instruction;

(v) Purchase of library books, peri-
odicals, microfilm, and other edu-
cational materials;

(vi) Funds and administrative man-
agement, and acquisition of equipment
for use in strengthening funds manage-
ment;

(vii) Joint use of facilities such as
laboratories and libraries;

(viii) Academic tutoring and coun-
seling programs and student support
services.
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(c) Development grants—unallowable
activities. A grantee may not carry out
the following activities or pay the fol-
lowing costs under a development
grant:

(1) Activities that are not included in
the grantee’s approved application.

(2) Activities that are inconsistent
with any State plan for higher edu-
cation that is applicable to the institu-
tion, including, but not limited to, a
State plan for desegregation of higher
education.

(3) Activities or services that con-
stitute religious instruction, religious
worship, or proselytization.

(4) Activities provided by a school or
department of divinity. For the pur-
pose of this provision, a ‘‘school or de-
partment of divinity” means an insti-
tution, or a department of an institu-
tion, whose program is solely to pre-
pare students to become ministers of
religion or to enter into some other re-
ligious vocation.

(5) Developing or improving non-de-
gree or non-credit courses other than
basic skills development courses.

(6) Developing or improving commu-
nity-based or community services pro-
grams, unless the program provides
academic-related experiences or aca-
demic credit toward a degree for degree
students, or unless it is an outreach
program that encourages Indian ele-
mentary school and secondary school
students to develop the academic skills
and the interest to pursue postsec-
ondary education.

(7) Purchase of standard office equip-
ment, such as furniture, file cabinets,
bookcases, typewriters, or word proc-
essors.

(8) Payment of any portion of the sal-
ary of a president, vice president, or
equivalent officer who has college-wide
administrative authority and responsi-
bility at an institution to fill a posi-
tion under the grant such as project co-
ordinator or activity director.

(9) Costs of organized fund-raising,
including financial campaigns, endow-
ment drives, solicitation of gifts and
bequests, and similar expenses incurred
solely to raise capital or obtain con-
tributions.

(10) Costs of student recruitment
such as advertisements, literature, and
college fairs.
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(11) Services to high school students,
unless they are part of a program to
encourage Indian students to develop
the academic skills and the interest to
pursue postsecondary education.

(12) Instruction in the institution’s
standard courses as indicated in the in-
stitution’s catalog.

(13) Costs for health and fitness pro-
grams, transportation, and day care
services.

(14) Student activities such as enter-
tainment, cultural, or social enrich-
ment programs, publications, social
clubs, or associations.

(15) Activities that are operational in
nature rather than developmental in
nature.

(d) Endowment funds. If a grantee
uses part of its grant funds to establish
or increase an endowment fund under
paragraphs (b)(11) or (b)(13)(xiii) of this
section, it must comply with the provi-
sions of §§628.3, 628.6, 628.10 and 628.41
through 628.47 of this chapter with re-
gard to the use of those funds, except—

(1) The definition of the term ‘‘en-
dowment fund income” in §628.6 of this
chapter does not apply. For the pur-
poses of this paragraph (d), ‘“‘endow-
ment fund income’ means an amount
equal to the total value of the fund, in-
cluding fund appreciation and retained
interest and dividends, minus the en-
dowment fund corpus.

(2) Instead of the requirement in
§628.10(a) of this chapter, the grantee
institution must match each dollar of
Federal grant funds used to establish
or increase an endowment fund with
one dollar of non-Federal funds; and

(3) Instead of the requirements in
§628.41(a)(3) through (a)(5) and the in-
troductory text in §628.41(b) and
§628.41(b)(2) and (b)(3) of this chapter, if
a grantee institution decides to use
any of its grant funds for endowment
purposes, it must match those grant
funds immediately with non-Federal
funds when it places those funds into
its endowment fund.

(Authority: 20 U.S.C. 1057 et seq.)

[62 FR 30529, Aug. 14, 1987, as amended at 59
FR 41923, Aug. 15, 1994; 60 FR 15447, Mar. 23,
1995; 64 FR 70154, Dec. 15, 1999; 656 FR 79310,
Dec. 19, 2000; 85 FR 59981, Sept. 23, 2020]

§607.12

Subpart B—How Does an
Institution Apply for a Grant?

§607.11 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

(Authority: 20 U.S.C. 1057 et seq.)
[85 FR 59981, Sept. 23, 2020]

§607.12 What must be included in indi-
vidual development grant applica-
tions?

In addition to the information needed
by the Secretary to determine whether
the institution should be awarded a
grant under the funding criteria con-
tained in subpart C, an application for
a development grant must include—

(a) The institution’s comprehensive
development plan;

(b) A description of the relationship
of each activity for which grant funds
are requested to the relevant goals and
objectives of its plan;

(c) A description of any activities
that were funded under previous devel-
opment grants awarded under the
Strengthening Institutions Program
that expired within five years of when
the development grant will begin and
the institution’s justification for not
completing the activities under the
previous grant, if applicable; and

(d) If the applicant is applying to
carry out more than one activity—

(1) A description of those activities
that would be a sound investment of
Federal funds if funded separately;

(2) A description of those activities
that would be a sound investment of
Federal funds only if funded with the
other activities; and

(3) A ranking of the activities in pre-
ferred funding order.

(Approved by the Office of Management and
Budget under control number 1840-0114)

(Authority: 20 U.S.C. 1057 et seq.)

[62 FR 30529, Aug. 14, 1987, as amended at 59
FR 41924, Aug. 15, 1994; 60 FR 15447, Mar. 23,
1995; 64 FR 70155, Dec. 15, 1999. Redesignated
at 85 FR 59981, Sept. 23, 2020]
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§607.13 What must be included in co-
operative arrangement grant appli-
cations?

(a)(1) Institutions applying for a co-
operative arrangement grant shall sub-
mit only one application for that grant
regardless of the number of institu-
tions participating in the cooperative
arrangement.

(2) The application must include the
names of each participating institu-
tion, the role of each institution, and
the rationale for each eligible partici-
pating institution’s decision to request
grant funds as part of a cooperative ar-
rangement rather than as an individual
grantee.

(b) If the application is for a develop-
ment grant, the application must con-
tain—

(1) Each participating institution’s
comprehensive development plan;

(2) The information required under
§607.11; and

(3) An explanation from each eligible
participating institution of why par-
ticipation in a cooperative arrange-
ment grant rather than performance
under an individual grant will better
enable it to meet the goals and objec-
tives of its comprehensive development
plan at a lower cost.

(4) The name of the applicant for the
group that is legally responsible for—

(i) The use of all grant funds; and

(ii) Ensuring that the project is car-
ried out by the group in accordance
with Federal requirements.

(Approved by the Office of Management and
Budget under control number 1840-0114)

(Authority: 20 U.S.C. 1066 and 1069)

[62 FR 30529, Aug. 14, 1987, as amended at 59
FR 41924, Aug. 15, 1994. Redesignated at 85 FR
59981, Sept 23, 2020]

§607.14 How many applications for a
development grant may an institu-
tion submit?

In any fiscal year, an institution of
higher education that meets the eligi-
bility requirements under sections 311,
316, and 317 of the HEA may—

(a) Submit an application for a devel-
opment grant authorized under sec-
tions 311, 316, and 317 of the HEA; and

34 CFR Ch. VI (7-1-21 Edition)

(b) Be part of a cooperative arrange-
ment application.

(Authority: 20 U.S.C. 1057, 1069)

[69 FR 41924, Aug. 15, 1994, as amended at 64
FR 70155, Dec. 15, 1999; Redesignated at 85 FR
59981, Sept. 23, 2020]

Subpart C—How Does the
Secretary Make an Award?

§607.20 How does the Secretary
choose applications for funding?

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in—

(1) Sections 607.21 and 607.23 for a
planning grant; and

(2) Sections 607.22, 607.23, 607.24, and
607.25 for a development grant.

(b) The Secretary informs applicants
of the maximum possible score for each
criterion in the application package or
in a notice published in the FEDERAL
REGISTER.

(c)(1) With regard to applicants that
satisfy the requirements of paragraph
(d) of this section, for each fiscal year,
the Secretary awards individual devel-
opment grants to applicants that are
not individual development grantees
under this part, before the Secretary
awards an individual development
grant to any applicant that is an indi-
vidual grantee under this part.

(2) For purposes of paragraph (c)(1) of
this section, an institution that is a re-
cipient of a cooperative arrangement
grant is not an individual grantee
under this part.

(d) The Secretary considers funding
an application for a development grant
that—

(1) Is submitted with a comprehen-
sive development plan that satisfies all
the elements required of such a plan
under §607.8; and

(2) In the case of an application for a
cooperative arrangement grant, dem-
onstrates that the grant will enable
each eligible participant to meet the
goals and objectives of its comprehen-
sive development plan better and at a
lower cost than if each eligible partici-
pant were funded individually.

(Authority: 20 U.S.C. 1057-1059, 1066-1069f)

[69 FR 41924, Aug. 15, 1994, as amended at 60
FR 15447, Mar. 23, 1995; 64 FR 70155, Dec. 15,
1999; 70 FR 13373, Mar. 21, 2005]
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§607.21 What are the selection criteria
for planning grants?

The Secretary evaluates an applica-
tion for a planning grant on the basis
of the criteria in this section.

(a) Design of the planning process. The
Secretary reviews each application to
determine the quality of the planning
process that the applicant will use to
develop a comprehensive development
plan and an application for a develop-
ment grant based on the extent to
which—

(1) The planning process is clearly
and comprehensively described and
based on sound planning practice;

(2) The president or chief executive
officer, administrators and other insti-
tutional personnel, students, and gov-
erning board members systematically
and consistently will be involved in the
planning process;

(3) The applicant will use its own re-
sources to help implement the project;
and

(4) The planning process is likely to
achieve its intended results.

(b) Key personnel. The Secretary re-
views each application to determine
the quality of key personnel to be in-
volved in the project based on the ex-
tent to which—

(1) The past experience and training
of key personnel such as the project co-
ordinator and persons who have key
roles in the planning process are suit-
able to the tasks to be performed; and

(2) The time commitments of key
personnel are adequate.

(c) Project Management. The Sec-
retary reviews each application to de-
termine the quality of the plan to man-
age the project effectively based on the
extent to which—

(1) The procedures for managing the
project are likely to ensure effective
and efficient project implementation;
and

(2) The project coordinator has suffi-
cient authority, including access to the
president or chief executive officer, to
conduct the project effectively.

(d) Budget. The Secretary reviews
each application to determine the ex-

§607.22

tent to which the proposed project
costs are necessary and reasonable.

(Approved by the Office of Management and
Budget under control number 1840-0114)

(Authority: 20 U.S.C. 1057-1059, 1066-1069)

[62 FR 30529, Aug. 14, 1987, as amended at 70
FR 13374, Mar. 21, 2005]

§607.22 What are the selection criteria
for development grants?

The Secretary evaluates an applica-
tion for a development grant on the
basis of the criteria in this section.

(a) Quality of the applicant’s com-
prehensive development plan. The extent
to which—

(1) The strengths, weaknesses, and
significant problems of the institu-
tion’s academic programs, institu-
tional management, and fiscal sta-
bility are clearly and comprehensively
analyzed and result from a process that
involved major constituencies of the
institution;

(2) The goals for the institution’s
academic programs, institutional man-
agement, and fiscal stability are real-
istic and based on comprehensive anal-
ysis;

(3) The objectives stated in the plan
are measurable, related to institu-
tional goals, and, if achieved, will con-
tribute to the growth and self-suffi-
ciency of the institution; and

(4) The plan clearly and comprehen-
sively describes the methods and re-
sources the institution will use to in-
stitutionalize practice and improve-
ments developed under the proposed
project, including, in particular, how
operational costs for personnel, main-

tenance, and upgrades of equipment
will be paid with institutional re-
sources.

(b) Quality of activity objectives. The
extent to which the objectives for each
activity are—

(1) Realistic and defined in terms of
measurable results; and

(2) Directly related to the problems
to be solved and to the goals of the
comprehensive development plan.

(¢) Quality of implementation strategy.
The extent to which—

(1) The implementation strategy for
each activity is comprehensive;
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(2) The rationale for the implementa-
tion strategy for each activity is clear-
ly described and is supported by the re-
sults of relevant studies or projects;
and

(3) The timetable for each activity is
realistic and likely to be attained.

(d) Quality of key personnel. The ex-
tent to which—

(1) The past experience and training
of key professional personnel are di-
rectly related to the stated activity ob-
jectives; and

(2) The time commitment of key per-
sonnel is realistic.

(e) Quality of project management plan.
The extent to which—

(1) Procedures for managing the
project are likely to ensure efficient
and effective project implementation;
and

(2) The project coordinator and activ-
ity directors have sufficient authority
to conduct the project effectively, in-
cluding access to the president or chief
executive officer.

(f) Quality of evaluation plan. The ex-
tent to which—

(1) The data elements and the data
collection procedures are clearly de-
scribed and appropriate to measure the
attainment of activity objectives and
to measure the success of the project in
achieving the goals of the comprehen-
sive development plan; and

(2) The data analysis procedures are
clearly described and are likely to
produce formative and summative re-
sults on attaining activity objectives
and measuring the success of the
project on achieving the goals of the
comprehensive development plan.

(g) Budget. The extent to which the
proposed costs are necessary and rea-
sonable in relation to the project’s ob-
jectives and scope.

(Approved by the Office of Management and
Budget under control number 1840-0114)
(Authority: 20 U.S.C. 1057-1059, 1066-1069f)

[569 FR 41924, Aug. 15, 1994, as amended at 70
FR 13374, Mar. 21, 2005]

§607.23 What special funding consid-
eration does the Secretary provide?

(a) If funds are available to fund only
one additional planning grant and each
of the next fundable applications has
received the same number of points

34 CFR Ch. VI (7-1-21 Edition)

under §607.20 or 607.21, the Secretary
awards additional points, as provided
in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that—

(1) Has an endowment fund of which
the current market value, per full-time
equivalent enrolled student, is less
than the average current market value
of the endowment funds, per full-time
equivalent enrolled student, at similar
type institutions; or

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled
student which is less than the average
expenditure for library materials per
full-time equivalent enrolled student
at similar type institutions.

(b) If funds are available to fund only
one additional development grant and
each of the next fundable applications
has received the same number of points
under §607.20 or 607.22, the Secretary
awards additional points, as provided
in the application package or in a no-
tice published in the FEDERAL REG-
ISTER, to any of those applicants that—

(1) Has an endowment fund of which
the current market value, per full-time
equivalent enrolled student, is less
than the average current market value
of the endowment funds, per full-time
equivalent enrolled student, at com-
parable institutions that offer similar
instruction;

(2) Has expenditures for library mate-
rials per full-time equivalent enrolled
student which are less than the aver-
age expenditures for library materials
per full-time equivalent enrolled stu-
dent at comparable institutions that
offer similar instruction; or

(3) Propose to carry out one or more
of the following activities—

(i) Faculty development;

(ii) Funds and administrative man-
agement;

(iii) Development and improvement
of academic programs;

(iv) Acquisition of equipment for use
in strengthening management and aca-
demic programs;

(v) Joint use of facilities; and

(vi) Student services.

(c) As used in this section, an endow-
ment fund does not include any fund
established or supported under 34 CFR
part 628.
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(d) Each year, the Secretary provides
prospective applicants with the aver-
age expenditure of endowment funds
and library materials per full-time
equivalent student.

(Authority: 20 U.S.C. 1057 et seq.)

[62 FR 30529, Aug. 14, 1987, as amended at 59
FR 41925, Aug. 15, 1994; 60 FR 15447, Mar. 23,
1995; 64 FR 70155, Dec. 15, 1999; 70 FR 13374,
Mar. 21, 2005]

§607.24 How does the Secretary use an
applicant’s performance wunder a
previous development grant when
awarding a development grant?

(a)(1) In addition to evaluating an ap-
plication under the selection criteria
in §607.22, the Secretary evaluates an
applicant’s performance under any pre-
vious development grant awarded
under the Strengthening Institutions
Program that expired within five years
of the year when the development
grant will begin.

(2) The Secretary evaluates whether
the applicant fulfilled, or is making
substantial progress toward fulfilling,
the goals and objectives of the previous
grant, including, but not limited to,
the applicant’s success in institutional-
izing practices developed and improve-
ments made under the grant.

(3) The Secretary bases the evalua-
tion of the applicant’s performance on
information contained in—

(i) Performance and evaluation re-
ports submitted by the applicant;

(ii) Audit reports submitted on behalf
of the applicant; and

(iii) Other information obtained by
the Secretary, including reports pre-
pared by the Department.

(b) If the Secretary initially deter-
mines that the applicant did not fulfill
the goals and objectives of a previous
grant or is not making substantial
progress towards fulfilling those goals
and objectives, the Secretary affords
the applicant the opportunity to re-
spond to that initial determination.

(c) If the Secretary determines that
the applicant did not fulfill the goals
and objectives of a previous grant or is
not making substantial progress to-
wards fulfilling those goals and objec-
tives, the Secretary may—

(1) Decide not to fund the applicant;
or

§607.31

(2) Fund the applicant but impose
special grant terms and conditions,
such as specific reporting and moni-
toring requirements.

(Authority: 20 U.S.C. 1066)

[69 FR 41925, Aug. 15, 1994, as amended at 64
FR 70155, Dec. 15, 1999]

§607.25 What priority does the Sec-
retary use in awarding cooperative
arrangement grants?

Among applications for cooperative
arrangement grants, the Secretary
gives priority to proposed cooperative
arrangements that are geographically
and economically sound, or will benefit
the institutions applying for the grant.

(Authority: 20 U.S.C. 1057, 1069)
[59 FR 41925, Aug. 15, 1994]

Subpart D—What Conditions Must
a Grantee Meet?

§607.30 What are allowable costs and
what are the limitations on allow-
able costs?

(a) Allowable costs. Except as provided
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds
for activities that are related to car-
rying out the allowable activities in-
cluded in its approved application.

(b) Supplement and not supplant.
Grant funds shall be used so that they
supplement and, to the extent prac-
tical, increase the funds that would
otherwise be available for the activi-
ties to be carried out under the grant
and in no case supplant those funds.

(c) Limitations on allowable costs. A
grantee may not use an indirect cost
rate to determine allowable costs
under its grant.

(Authority: 20 U.S.C. 1057-1059 and 1066)

§607.31 How does a grantee maintain
its eligibility?

(a) A grantee shall maintain its eligi-
bility under the requirements in §607.2,
except for §607.2(a) (1) and (2), for the
duration of the grant period.

(b) The Secretary reviews an institu-
tion’s application for a continuation
award to ensure that—

(1) The institution continues to meet
the eligibility requirements described
in paragraph (a) of this section; and

179



Pt. 608

(2) The institution is making sub-
stantial progress toward achieving the
objectives set forth in its grant appli-
cation including, if applicable, the in-
stitution’s success in institutionalizing
practices and improvements developed
under the grant.

(Authority: 20 U.S.C. 1057-1059b, 1066-1069f)
[59 FR 41925, Aug. 15, 1994]

PART 608—STRENGTHENING HIS-
TORICALLY BLACK COLLEGES
AND UNIVERSITIES PROGRAM

Subpart A—General

Sec.

608.1 What is the Strengthening Histori-
cally Black Colleges and Universities
(HBCU) Program?

608.2 What institutions are eligible to re-
ceive a grant under the HBCU Program?

608.3 What regulations apply?

608.4 What definitions apply?

Subpart B—What Kind of Projects Does the
Secretary Fund?

608.10 What activities may be carried out
under a grant?

608.11 What is the duration of a grant?

608.12 Severability.

Subpart C—How Does an Eligible Institution
Apply for a Grant?

608.20 What are the application require-
ments for a grant under this part?

608.21 What is a comprehensive development
plan and what must it contain?

Subpart D—How Does the Secretary Make
a Grant?

608.30 What is the procedure for approving
and disapproving grant applications?
608.31 How does the Secretary determine

the amount of a grant?

Subpart E—What Conditions Must a
Grantee Meet?

608.40 What are allowable costs and what
are the limitations on allowable costs?
608.41 What are the audit and repayment re-

quirements?
608.42 Under what conditions does the Sec-
retary terminate a grant?

AUTHORITY: 20 U.S.C. 1060 through 1063c,
and 1068 through 1068h, unless otherwise
noted.

SOURCE: 58 FR 38713, July 20, 1993, unless
otherwise noted.
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§608.1 What is the Strengthening His-
torically Black Colleges and Univer-
sities (HBCU) Program?

The Strengthening Historically
Black Colleges and Universities Pro-
gram, hereafter called the HBCU Pro-
gram, provides grants to Historically
Black Colleges and Universities
(HBCUs) to assist these institutions in
establishing and strengthening their
physical plants, academic resources
and student services so that they may
continue to participate in fulfilling the
goal of equality of educational oppor-
tunity.

(Authority: 20 U.S.C. 1060)

§608.2 What institutions are eligible to
receive a grant under the HBCU
Program?

(a) To be eligible to receive a grant
under this part, an institution must—
(1) Satisfy section 322(2) of the Higher

Education Act of 1965, as amended

(HEA);

(2) Be legally authorized by the State
in which it is located—

(i) To be a junior or community col-
lege; or

(ii) To provide an educational pro-
gram for which it awards a bachelor’s
degree; and

(3) Be accredited or preaccredited by

a nationally recognized accrediting

agency or association.

(b) The Secretary has determined
that the following institutions satisfy
section 322(2) of the HEA.

ALABAMA

Alabama A&M University-Huntsville

Alabama State University—Montgomery

Carver State Technical College—Mobile

Concordia College—Selma

Fredd State Technical College—Tuscaloosa

J.F. Drake State Technical College—Hunts-
ville

S.D. Bishop State Junior College—Mobile

Lawson State College—Birmingham

Miles College—Birmingham

Oakwood College—Huntsville

Selma University—Selma

Stillman College—Tuscaloosa

Talladega University—Talladega

Trenholm State Technical College—Mont-
gomery

Tuskegee University—Tuskegee
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ARKANSAS

Arkansas Baptist College—Little Rock

Philander Smith College—Little Rock

Shorter College—Little Rock

University of Arkansas at Pine Bluff—Pine
Bluff

DELAWARE

Delaware State College—Dover

DISTRICT OF COLUMBIA

Howard University
University of the District of Columbia

FLORIDA

Bethune Cookman College—Daytona Beach
Edward Waters College—Jacksonville
Florida A&M University—Tallahassee
Florida Memorial College—Miami

GEORGIA

Albany State College—Albany

Atlanta University—Atlanta

Clark College—Atlanta

Fort Valley State College—Fort Valley

Interdenominational Theological Center—
Atlanta

Morehouse College—Atlanta

Morris Brown College—Atlanta

Paine College—Augusta

Savannah State College—Savannah

Spelman College—Atlanta

KENTUCKY

Kentucky State University—Frankfurt

LOUISIANA

Dillard University—New Orleans

Grambling State University—Grambling

Southern University A&M College—Baton
Rouge

Southern University at New Orleans—New
Orleans

Southern University at Shreveport—Shreve-
port

Xavier University of Louisiana—New Orleans

MARYLAND

Bowie State College—Bowie

Coppin State College—Baltimore

Morgan State University—Baltimore

University of Maryland-Eastern Shore—
Princess Anne

MICHIGAN

Lewis College of Business—Detroit

MISSISSIPPI

Alcorn State University—Lorman

Coahoma Junior College—Clarksdale

Jackson State University—Jackson

Mary Holmes College—West Point

Mississippi Valley State University—Itta
Bena

§608.2

Prentiss Normal and Industrial Institute—
Prentiss

Rust College—Holly Springs

Tougaloo College—Tougaloo

Hinds Junior College (Utica Jr Coll)—Ray-
mond

MISSOURI

Lincoln University—Jefferson City
Harris-Stowe State College—St. Louis

NORTH CAROLINA

Barber-Scotia College—Concord

Bennett College—Greensboro

Elizabeth City State University—Elizabeth
City

Fayetteville State University—Fayetteville

Johnson C. Smith University—Charlotte

Livingstone College—Salisbury

North Carolina A&T State TUniversity—
Greensboro

North Carolina Central University—Durham

Saint Augustine’s College—Raleigh

Shaw University—Raleigh

Winston-Salem State University—Winston
Salem

OHIO

Central State University—Wilberforce
Wilberforce University—Wilberforce

OKLAHOMA

Langston University—Langston

PENNSYLVANIA

Cheyney State University—Cheyney
Lincoln University—Lincoln

SOUTH CAROLINA

Allen University—Columbia

Benedict College—Columbia

Claflin College—Orangeburg

Clinton Junior College—Rock Hill
Denmark Technical College—Denmark
Morris College—Sumter

South Carolina State College—Orangeburg
Voorhees College—Denmark

TENNESSEE

Fisk University—Nashville

Knoxville College—Knoxville

Lane College—Jackson
LeMoyne-Owen College—Memphis
Meharry Medical College—Nashville
Morristown College—Morristown
Tennessee State University—Nashville

TEXAS

Huston-Tillotson College—Austin

Jarvis Christian College—Hawkins

Paul Quinn College—Waco

Prairie View A&M University—Prairie View
Saint Philip’s College—San Antonio
Southwestern Christian College—Terrell
Texas College—Tyler
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Texas Southern University—Houston
Wiley College—Marshall

U.S. VIRGIN ISLANDS

College of the Virgin Islands—St. Thomas
Virginia

Hampton University—Hampton

Norfolk State University—Norfolk

Saint Paul’s College—Lawrenceville

Virginia State University—Petersburg
Virginia Union University—Richmond

WEST VIRGINIA

Bluefield State College—Bluefield
West Virginia State College—Institute

(¢) If an institution identified in
paragraph (b) of this section has
merged with another institution, and,
as a result of the merger, would not
otherwise qualify to receive a grant
under this part, that institution may
nevertheless qualify to receive a grant
under this part if—

(1) The institution would have quali-
fied to receive a grant before the merg-
er; and

(2) The institution was eligible to re-
ceive a grant under the Special Needs
Program in any fiscal year prior to fis-
cal year 1986. (The Special Needs Pro-
gram was authorized under Title III,
Part B, of the HEA before 1986.)

(d) For the purpose of paragraph
(a)(3) of this section, the Secretary
publishes a list in the FEDERAL REG-
ISTER of nationally recognized accred-
iting agencies and associations.

(e) Notwithstanding any other provi-
sion of this section, for each fiscal
year—

(1) The University of the District of
Columbia is eligible to receive a grant
under this part only if the amount of
the grant it is scheduled to receive
under §608.31 exceeds the amount it is
scheduled to receive in the same fiscal
yvear under the District of Columbia
Self-Government and Governmental
Reorganization Act; and

(2) Howard University is eligible to
receive a grant under this part only if
the amount of the grant it is scheduled
to receive under §608.31 exceeds the
amount it is scheduled to receive in the

34 CFR Ch. VI (7-1-21 Edition)

same fiscal year under the Act of
March 2, 1867, 20 U.S.C. 123.

(Authority: 20 U.S.C. 1061, 1063, and 1063a;
House Report 99-861, 99th Cong., 2d Sess. p.
367, September 22, 1986; Senate Report 99-296,
99th Cong., 2d Sess. p. 23, May 12, 1986; Cong.
Rec. of June 3, 1986, pp. 65688-6589)

§608.3 What regulations apply?

The following regulations apply to
this part:

(a) The Department of Education
General Administrative Regulations
(EDGAR) as follows:

(1) [Reserved]

(2) The following sections of 34 CFR
part 75 (Direct Grant Programs):
§§75.1-75.104, '75.125-75.129, 75.190-75.192,
75.230-75.261, 75.500, 75.510-75.519, 75.524—
75.534, 75.580-75.903, and 75.910;

(3) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 82 (New Restrictions
on Lobbying).

(6) [Reserved]

(7) 34 CFR part 86 (Drug-Free Schools
and Campuses).

(b) The regulations in this part 608.

(c)(1) 2 CFR part 180 (OMB Guidelines
to Agencies on Governmentwide Debar-
ment and Suspension (Nonprocure-
ment)), as adopted at 2 CFR part 3485;
and

(2) 2 CFR part 200 (Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards), as adopted at 2 CFR part 3474.

(Authority: 20 U.S.C. 1060-1063a, 1063c)

[68 FR 38713, July 20, 1993, as amended at 79
FR 76101, Dec. 19, 2014]

§608.4 What definitions apply?

(a) General definitions. The following
terms used in this part are defined in 2
CFR part 200, subpart A, or 34 CFR 77.1:

Applicant Fiscal year
Application Grant period
Award Private
Budget Project period
EDGAR Public
Equipment Secretary

(b) Other definitions. The following
definitions also apply to this part:
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Accredited means the status of public
recognition which a nationally recog-
nized accrediting agency or association
grants to an institution which meets
certain established qualifications and
educational standards.

Graduate means a student who has at-
tended an institution for at least three
semesters and fulfilled academic re-
quirements for undergraduate studies
in not more than five consecutive
school years.

Junior or community college means an
institution of higher education that—

(i) Admits as regular students per-
sons who are beyond the age of compul-
sory school attendance in the State in
which the institution is located and
who have the ability to benefit from
the training offered by the institution;

(ii) Does not provide an educational
program for which it awards a bach-
elor’s degree or an equivalent degree;
and

(iii) Provides an educational program
of not less than 2 years that is accept-
able for full credit toward such a de-
gree; or offers a 2-year program in engi-
neering, mathematics, or the physical
or biological sciences, designed to pre-
pare a student to work as a technician
or at the semiprofessional level in en-
gineering, scientific, or other techno-
logical fields requiring the under-
standing and application of basic engi-
neering, scientific, or mathematical
principles of knowledge.

Pell Grant means the grant program
authorized by Title IV-A-1 of the High-
er Education Act of 1965, as amended.

Preaccredited means a status, also
called candidacy status, that a nation-
ally recognized accrediting agency or
association, recognized by the Sec-
retary to grant that status, has ac-
corded an unaccredited institution that
is making reasonable progress toward
accreditation.

School year means the period of time
from July 1 of one calendar year
through June 30 of the subsequent cal-
endar year. (A ‘‘school year” is equiva-
lent to an ‘‘award year’ under the Pell
Grant Program.)

(Authority: 20 U.S.C. 1060-1063)

[68 FR 38713, July 20, 1993, as amended at 79
FR 76101, Dec. 19, 2014]

§608.10

Subpart B—What Kind of Projects
Does the Secretary Fund?

§608.10 What activities may be carried
out under a grant?

(a) Allowable activities. Except as pro-
vided in paragraph (b) of this section, a
grantee may carry out the following
activities under this part—

(1) Purchase, rental, or lease of sci-
entific or laboratory equipment for
educational purposes, including in-
structional or research purposes;

(2) Construction, maintenance, ren-
ovation, and improvement in class-
room, library, laboratory, and other in-
structional facilities, including pur-
chase or rental of telecommunications
technology equipment or services;

(3) Support of faculty exchanges, fac-
ulty development and faculty fellow-
ships to assist these faculty members
in attaining advanced degrees in their
fields of instruction;

(4) Academic instruction in dis-
ciplines in which Black Americans are
underrepresented;

(5) Purchase of library books, periodi-
cals, microfilm, and other educational
materials, including telecommuni-
cations program materials;

(6) Tutoring, counseling, and student
service programs designed to improve
academic success;

(7) Funds and administrative man-
agement, and acquisition of equipment
for use in strengthening funds manage-
ment;

(8) Joint use of facilities, such as lab-
oratories and libraries;

(9) Establishing or improving a devel-
opment office to strengthen or improve
contributions from alumni and the pri-
vate sector;

(10) Establishing or enhancing a pro-
gram of teacher education designed to
qualify students to teach in a public el-
ementary or secondary school in the
State that shall include, as part of the
program, preparation for teacher cer-
tification;

(11) Establishing community out-
reach programs that will encourage el-
ementary and secondary students to
develop the academic skills and the in-
terest to pursue postsecondary edu-
cation; and

(12) Other activities that it proposes
in its application that contribute to
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carrying out the purpose of this part
and are approved by the Secretary as
part of the review and acceptance of
the application.

(b) Unallowable activities. A grantee
may not carry out the following activi-
ties under this part—

(1) Activities that are not included in
the grantee’s approved application;

(2) Activities described in paragraph
(a)(12) of this section that are not ap-
proved by the Secretary;

(3) Activities that are inconsistent
with any State plan of higher edu-
cation that is applicable to the institu-
tion;

(4) Activities that are inconsistent
with a State plan for desegregation of
higher education that is applicable to
the institution;

(5) Activities or services that con-
stitute religious instruction, religious
worship, or proselytization.

(6) Activities provided by a school or
department of divinity. For the pur-
pose of this provision, a ‘‘school or de-
partment of divinity” means an insti-
tution, or a department of an institu-
tion, whose program is solely to pre-
pare students to become ministers of
religion or to enter into some other re-
ligious vocation.

(c) No award under this part may be
used for telecommunications tech-
nology equipment, facilities or serv-
ices, if such equipment, facilities or
services are available pursuant to sec-
tion 396(k) of the Communications Act
of 1934.

(d) Endowment funds. If a grantee
uses part of its grant funds to establish
or increase an endowment fund, it is
subject to the provisions of §§628.3,
628.6, 628.10 and 628.41 through 628.47 of
this chapter with regard to the use of
those funds, except—

(1) The definition of the term ‘‘en-
dowment fund income” in §628.6 of this
chapter does not apply. For the pur-
poses of this paragraph (d), ‘“‘endow-
ment fund income’ means an amount
equal to the total value of the fund, in-
cluding fund appreciation and retained
interest and dividends, minus the en-
dowment fund corpus;

(2) Instead of the requirement in
§628.10(a) of this chapter, the grantee
institution must match each dollar of
Federal grant funds used to establish

34 CFR Ch. VI (7-1-21 Edition)

or increase an endowment fund with
one dollar of non-Federal funds; and

(3) Instead of the requirements in
§628.41(a)(3) through (a)(5) and the in-
troductory text in §628.41(b) and
§628.41(b)(2) and (b)(3) of this chapter, if
a grantee institution decides to use
any of its grant funds for endowment
purposes, it must match those grant
funds immediately with non-Federal
funds when it places those funds into
its endowment fund.

(Authority: 20 U.S.C. 1062, 1063a, and 1069c)

[68 FR 38713, July 20, 1993, as amended at 65
FR 79311, Dec. 19, 2000; 85 FR 59981, Sept. 23,
2020]

§608.11 What is the duration of a
grant?
The Secretary may award a grant
under this part for a period of up to
five academic years.

(Authority: 20 U.S.C. 1063b(b))

§608.12 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

(Authority: 20 U.S.C. 1060 through 1063c, and
1068 through 1068h)

[85 FR 59981, Sept. 23, 2020]

Subpart C—How Does an Eligible
Institution Apply for a Grant?

§608.20 What are the application re-
quirements for a grant under this
part?

In order to receive a grant under this
part, an institution must submit an ap-
plication to the Secretary at such time
and in such manner as the Secretary
may prescribe. The application must
contain—

(a) A description of the activities to
be carried out with grant funds;

(b) A description of how the grant
funds will be used so that they will
supplement and, to the extent prac-
tical, increase the funds that would
otherwise be made available for the ac-
tivities to be carried out under the
grant and in no case supplant those
funds;
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(c) (1) A comprehensive development
plan as described in §608.21; or

(2) If an applicant has already sub-
mitted a comprehensive development
plan as described in §608.21, a descrip-
tion of the progress the applicant has
made in carrying out the goals of its
plan;

(d) An assurance that the institution
will provide the Secretary with an an-
nual report on the activities carried
out under the grant;

(e) An assurance that the institution
will provide for, and submit to the Sec-
retary, the compliance and financial
audit described in §608.41;

(f) An assurance that the proposed
activities in the application are in ac-
cordance with any State plan that is
applicable to the institution;

(g) The number of graduates of the
applicant institution during the school
year immediately preceding the fiscal
year for which grant funds are re-
quested; and

(h) The number of graduates of the
applicant institution—

(1) Who, within five years of grad-
uating with baccalaureate degrees, at-
tended graduate or professional schools
and enrolled in degree programs in dis-
ciplines in which Blacks are underrep-
resented during the school year imme-
diately preceding the fiscal year for
which funds are requested; and

(2) Who graduated with baccalaureate
degrees during any one of the five
school years immediately preceding
the school year described in paragraph
(h)(1) of this section.

(Approved by the Office of Management and
Budget under control number 1840-0113)

(Authority: 20 TU.S.C. 1063, 1063a
1066(0)(2))

and

§608.21 What is a comprehensive de-
velopment plan and what must it
contain?

(a) A comprehensive development
plan must describe an institution’s
strategy for achieving growth and self-
sufficiency by strengthening its—

(1) Financial management;

(2) Academic programs; and

(b) The comprehensive development
plan must include the following:

(1) An assessment of the strengths
and weaknesses of the institution’s fi-

§608.31

nancial management and academic
programs.

(2) A delineation of the institution’s
goals for its financial management and
academic programs, based on the out-
comes of the assessment described in
paragraph (b)(1) of this section.

(3) A listing of measurable objectives
designed to assist the institution to
reach each goal with accompanying
timeframes for achieving the objec-
tives.

(4) A description of methods, proc-
esses, and procedures that will be used
by the college or university to institu-
tionalize financial management and
academic program practices and im-
provements developed under the pro-
posed funded activities.

(Approved by the Office of Management and
Budget under control number 1840-0113)

(Authority: 20 U.S.C. 1063a)

Subpart D—How Does the
Secretary Make a Grant?

§608.30 What is the procedure for ap-
proving and disapproving grant ap-
plications?

The Secretary—

(a) Approves any application that
satisfies the requirements of §608.10
and §608.20; and

(b) Does not disapprove any applica-
tion, or any modification of an applica-
tion, without affording the applicant
reasonable notice and opportunity for a
hearing.

(Authority: 20 U.S.C. 1063a)

§608.31 How does the Secretary deter-
mine the amount of a grant?

(a) Except as provided in paragraph
(c) of this section, for each fiscal year,
the Secretary determines the amount
of a grant under this part by-

(1) Multiplying fifty percent of the
amount appropriated for the HBCU
Program by the following fraction:

Number of Pell Grant recipients at the appli-
cant institution during the school year im-
mediately preceding that fiscal year.

Number of Pell Grant recipients at all appli-
cant institutions during the school year
immediately preceding that fiscal year.

(2) Multiplying twenty-five percent
of the amount appropriated for the

185



§608.40

HBCU Program by the following frac-
tion:

Number of graduates of the applicant insti-
tution during the school year immediately
preceding that fiscal year.

Number of graduates of all applicant institu-
tions during the school year immediately
preceding that fiscal year.

(3) Multiplying twenty-five percent
of the amount appropriated for the
HBCU Program by the following frac-
tion:

The percentage of graduates of an applicant
institution who, within five years of grad-
uating with baccalaureate degrees, are in
attendance at graduate or professional
schools and enrolled in degree programs in
disciplines in which Blacks are underrep-
resented

The sum of the percentages of those grad-
uates of all applicant institutions.

(4) Adding the amounts obtained in
paragraphs (a)(1), (a)(2), and (a)(3) of
this section.

(b)(1) For each fiscal year, the nu-
merator in paragraph (a)(3) of this sec-
tion is calculated by—

(i) Determining the number of grad-
uates of an applicant institution who,
within five years of graduating with
baccalaureate degrees, attended grad-
uate or professional schools and en-
rolled in degree programs in disciplines
in which Blacks are underrepresented
during the school year immediately
preceding that fiscal year; and

(ii) Dividing the number obtained in
paragraph (b)(1)(i) of this section by
the number of graduates of an appli-
cant institution who graduated with
baccalaureate degrees during the five
school years immediately preceding
the school year described in paragraph
(b)(1)(Q) of this section.

(2) For purposes of this section, the
Secretary—

(i) Considers that Blacks are under-
represented in a professional or aca-
demic discipline if the percentage of
Blacks in that discipline is less than
the percentage of Blacks in the general
population of the United States; and

(ii) Notifies applicants of the dis-
ciplines in which Blacks are underrep-
resented through a notice in the FED-
ERAL REGISTER, after consulting with

34 CFR Ch. VI (7-1-21 Edition)

the Commissioner of the Bureau of
Labor Statistics.

(c) Notwithstanding the formula in
paragraph (a) of this section—

(1) For each fiscal year, each eligible
institution with an approved applica-
tion must receive at least $500,000; and

(2) If the amount appropriated for a
fiscal year for the HBCU Program is in-
sufficient to provide $500,000 to each el-
igible institution with an approved ap-
plication, each grant is ratably re-
duced. If additional funds become
available for the HBCU Program during
a fiscal year, each grant is increased on
the same basis as it was decreased
until the grant amount reaches
$500,000.

(d) The amount of any grant that the
Secretary determines will not be re-
quired by a grantee for the period for
which the grant was made is available
for reallotment by the Secretary dur-
ing that period to other eligible insti-
tutions under the formula contained in
paragraph (a) of this section.

(Authority: 20 U.S.C. 1063)

Subpart E—What Conditions Must
a Grantee Meet?

§608.40 What are allowable costs and
what are the limitations on allow-
able costs?

(a) Allowable costs. Except as provided
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds
for activities that are related to car-
rying out the allowable activities in-
cluded in its approved application.

(b) Supplement and not supplant.
Grant funds shall be used so that they
supplement, and to the extent prac-
tical, increase the funds that would
otherwise be available for the activi-
ties to be carried out under the grant,
and in no case supplant those funds.

(c) Limitations on allowable costs. A
grantee may not—

(1) Spend more than fifty percent of
its grant award in each fiscal year for
costs relating to constructing or main-
taining a classroom, library, labora-
tory, or other instructional facility; or

(2) Use an indirect cost rate to deter-
mine allowable costs under its grant.

(Authority: 20 U.S.C. 1062 and 1066)
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§608.41 What are the audit and repay-
ment requirements?

(a) (1) A grantee shall provide for the
conduct of a compliance and financial
audit of any funds it receives under
this part of a qualified, independent or-
ganization or person in accordance
with the Standards for Audit of Govern-
mental Organizations, Programs, Activi-
ties, and Functions, 1981 revision, estab-
lished by the Comptroller General of
the United States. This publication is
available from the Superintendent of
Documents, U.S. Government Printing
Office.

(2) The grantee shall have an audit
conducted at least once every two
years, covering the period since the
previous audit, and the grantee shall
submit the audit to the Secretary.

(3) If a grantee is audited under Chap-
ter 75 of Title 31 of the United States
Code, the Secretary considers that
audit to satisfy the requirements of
paragraph (a)(1) of this section.

(b) An institution awarded a grant
under this part must submit to the De-
partment of Education Inspector Gen-
eral three copies of the audit required
in paragraph (a) of this section within
six months after completion of the
audit.

(c) Any individual or firm conducting
an audit described in this section shall
give the Department of Education’s In-
spector General access to records or
other documents necessary to review
the results of the audit.

(d) A grantee shall repay to the
Treasury of the United States any
grant funds it received that it did not
expend or use to carry out the allow-
able activities included in its approved
application within ten years following
the date of the initial grant it received
under this part.

(Authority: 20 U.S.C. 1063a and 1063c)

§608.42 Under what conditions does
the Secretary terminate a grant?

The Secretary terminates any grant
under which funds were not expended if
an institution loses—

(a) Its accredited status; or

(b) Its legal authority in the State in
which it is located—

(1) To be a junior or community col-
lege; or

Pt. 609

(2) To provide an educational pro-
gram for which it awards a bachelor’s
degree.

(Authority: 20 U.S.C. 1063a)

PART 609—STRENGTHENING HIS-
TORICALLY BLACK GRADUATE
INSTITUTIONS PROGRAM

Subpart A—General

Sec.

609.1 What is the Strengthening Histori-
cally Black Graduate Institutions Pro-
gram?

609.2 What institutions are eligible to re-
ceive a grant under this part?
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Subpart B—What Kind of Project Does the
Secretary Fund?

609.10 What activities may be carried out
under a grant?

609.11 What is the duration of a grant?

609.12 Severability.

Subpart C—How Does an Eligible Institution
Apply for a Grant?

609.20 What are the application require-
ments for a grant under this part?
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AUTHORITY: 20 U.S.C. 1060 through 1063c,
and 1068 through 1068h, unless otherwise
noted.

SOURCE: 59 FR 38717, July 20, 1993, unless
otherwise noted.
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Subpart A—General

§609.1 What is the Strengthening His-
torically Black Graduate Institu-
tions Program?

The Strengthening Historically
Black Graduate Institutions Program
provides grants to the institutions list-
ed in §609.2 to assist these institutions
in establishing and strengthening their
physical plants, development offices,
endowment funds, academic resources
and student services so that they may
continue to participate in fulfilling the
goal of equality of educational oppor-
tunity in graduate education.

(Authority: 20 U.S.C. 1060 and 1063b)

§609.2 What institutions are eligible to
receive a grant under this part?

(a) An institution or an institution’s
qualified graduate program listed in
paragraph (b) of this section is eligible
to receive a grant under this part if the
Secretary determines that the institu-
tion is making a substantial contribu-
tion to legal, medical, dental, veteri-
nary or other graduate education op-
portunities for Black Americans.

(b) The institutions and programs re-
ferred to in paragraph (a) of this sec-
tion are—

(1) Morehouse School of Medicine;

(2) Meharry Medical School;

(3) Charles R. Drew Postgraduate
Medical School;

(4) Clark Atlanta University;

(5) Tuskegee Institute School of Vet-
erinary Medicine;

(6) Xavier University School of Phar-
macy;

(7) Southern University School of
Law;

(8) Texas Southern University School
of Law and School of Pharmacy;

(9) Florida A&M University School of
Pharmaceutical Sciences;

(10) North Carolina Central Univer-
sity School of Law;

(11) Morgan State University’s quali-
fied graduate program;

(12) Hampton University’s qualified
graduate program;

(13) Alabama A&M’s qualified grad-
uate program;

(14) North Carolina A&T State Uni-
versity’s qualified graduate program;

34 CFR Ch. VI (7-1-21 Edition)

(15) University of Maryland Eastern
Shore’s qualified graduate program;
and

(16) Jackson State University’s quali-
fied graduate program.

(c) An institution that was awarded a
grant prior to October 1, 1992 may con-
tinue to receive grant payments, re-
gardless of the eligibility of the grad-
uate institutions described in para-
graphs (b)(6) through (16) of this sec-
tion, until the institution’s grant pe-
riod has expired or September 30, 1993,
whichever is later.

(d) No institution of higher education
or university system may receive more
than one grant under this section in
any fiscal year.

(Authority: 20 U.S.C. 1063b(e))

§609.3 What regulations apply?

The following regulations apply to
this part:

(a) The Department of Education
General Administrative Regulations
(EDGAR) as follows:

(1) [Reserved]

(2) The following sections of 34 CFR
part 75 (Direct Grant Programs):
§§75.1-75.104, 175.125-75.129, 75.190-75.192,
75.230-75.261, 75.500, 75.510-75.519, 75.524—
75.534, 75.580-75.903, and 75.901;

(3) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 82 (New Restrictions
on Lobbying).

(6) [Reserved]

(7) 34 CFR part 86 (Drug-Free Schools
and Campuses).

(b) The regulations in this part 609.

(¢)(1) 2 CFR part 180 (OMB Guidelines
to Agencies on Governmentwide Debar-
ment and Suspension (Nonprocure-
ment)), as adopted at 2 CFR part 3485;
and

(2) 2 CFR part 200 (Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards), as adopted at 2 CFR part 3474.

(Authority: 20 U.S.C. 1063b)

[59 FR 38717, July 20, 1993, as amended at 79
FR 76101, Dec. 19, 2014]
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§609.4 What definitions apply?

(a) General definitions. The following
terms used in this part are defined in 2
CFR part 200, subpart A, or 3¢ CFR 77.1:

Applicant Fiscal year
Application Grant period
Award Private
Budget Project period
EDGAR Public
Equipment Secretary

(b) The following definition applies
to a term used in this part:

Qualified graduate program means a
graduate or ©professional program
that—

(i) Provides a program of instruction
in the physical or natural sciences, en-
gineering, mathematics, or other sci-
entific disciplines in which African
Americans are underrepresented;

(ii) Has been accredited or approved
by a nationally recognized accrediting
agency or association. (The Secretary
publishes a list in the FEDERAL REG-
ISTER of nationally recognized accred-
iting agencies and associations.); and

(iii) Has students enrolled in that
program when the institution offering
the program applies for a grant under
this part.

(Authority: 20 U.S.C. 1063b and 1069¢c)

[69 FR 38717, July 20, 1993, as amended at 79
FR 76101, Dec. 19, 2014]

Subpart B—What Kind of Projects
Does the Secretary Fund?

§609.10 What activities may be carried
out under a grant?

(a) Allowable activities. Except as pro-
vided in paragraph (b) of this section, a
grantee may carry out the following
activities under this part—

(1) Purchase, rental, or lease of sci-
entific or laboratory equipment for
educational purposes, including in-
structional or research purposes;

(2) Construction, maintenance, ren-
ovation, and improvement in class-
room, library, laboratory, and other in-
structional facilities, including pur-
chase or rental of telecommunications
technology equipment or services;

(3) Support of faculty exchanges, fac-
ulty development and faculty fellow-
ships to assist these faculty members

§609.10

in attaining advanced degrees in their
fields of instruction;

(4) Academic instruction in dis-
ciplines in which Black Americans are
underrepresented;

(5) Purchase of library books, periodi-
cals, microfilm, and other educational
materials, including telecommuni-
cations program materials;

(6) Tutoring, counseling, and student
service programs designed to improve
academic success;

(7) Funds and administrative man-
agement, and acquisition of equipment
for use in strengthening funds manage-
ment;

(8) Joint use of facilities, such as lab-
oratories and libraries;

(9) Establishing or improving a devel-
opment office to strengthen or improve
contributions from alumni and the pri-
vate sector;

(10) Establishing or enhancing a pro-
gram of teacher education designed to
qualify students to teach in a public el-
ementary or secondary school in the
State that shall include, as part of
such program preparation for teacher
certification;

(11) Establishing community out-
reach programs that will encourage el-
ementary and secondary students to
develop the academic skills and the in-
terest to pursue postsecondary edu-
cation;

(12) Other activities that it proposes
in its application that contribute to
carrying out the purpose of this part
and are approved by the Secretary;

(13) Establishing or improving a de-
velopment office to strengthen and in-
crease contributions from alumni and
the private sector; and

(14) Establishing and maintaining an
institutional endowment under 34 CFR
part 628 to facilitate financial inde-
pendence.

(b) Unallowable activities. A grantee
may not carry out the following activi-
ties under this part—

(1) Activities that are not included in
the grantee’s approved application;

(2) Activities described in paragraph
(a)(12) of this section that are not ap-
proved by the Secretary;

(3) Activities that are inconsistent
with any State plan of higher edu-
cation that is applicable to the institu-
tion;
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(4) Activities that are inconsistent
with a State plan for desegregation of
higher education that is applicable to
the institution;

(5) Activities or services that con-
stitute religious instruction, religious
worship, or proselytization.

(6) Activities provided by a school or
department of divinity. For the pur-
pose of this provision, a ‘‘school or de-
partment of divinity” means an insti-
tution, or a department of an institu-
tion, whose program is solely to pre-
pare students to become ministers of
religion or to enter into some other re-
ligious vocation.

(c) No award under this part may be
used for telecommunications tech-
nology equipment, facilities or serv-
ices, if such equipment, facilities or
services are available pursuant to sec-
tion 396(k) of the Communications Act
of 1934.

(Authority: 20 U.S.C. 1062, 1063a, and 1069c)

[59 FR 38717, July 20, 1993, as amended at 85
FR 59981, Sept. 23, 2020]

§609.11 What is the duration of a
grant?
The Secretary may award a grant
under this part for a period of up to
five academic years.

(Authority: 20 U.S.C. 1063b(b))

§609.12 Severability.

If any provision of this subpart or its
application to any person, act, or prac-
tice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or prac-
tice shall not be affected thereby.

(Authority: 20 U.S.C. 1060 through 1063c, and
1068 through 1068h)

[85 FR 59981, Sept. 23, 2020]

Subpart C—How Does an Eligible
Institution Apply for a Grant?

§609.20 What are the application re-
quirements for a grant under this
part?

In order to receive a grant under this
part, an institution must submit an ap-
plication to the Secretary at such time
and in such manner as the Secretary
may prescribe. The application must
contain—

34 CFR Ch. VI (7-1-21 Edition)

(a) A description of the activities to
be carried out with grant funds and
how those activities will improve grad-
uate educational opportunities for
Black and low-income students and
lead to greater financial independence
for the applicant;

(b) A description of how the applicant
is making a substantial contribution to
the legal, medical, dental, veterinary
or other graduate education opportuni-
ties for Black Americans;

(c) An assurance from each applicant
requesting in excess of $500,000 that 50
percent of the costs of all the activities
to be carried out under the grant will
come from non-Federal sources;

(d) A description of how the grant
funds will be used so that they will
supplement, and to the extent prac-
tical, increase the funds that would
otherwise be made available for the ac-
tivities to be carried out under the
grant and in no case supplant those
funds, for the activities described in
§609.10(a)(1) through §609.10(a)(14);

(e) An assurance that the proposed
activities in the application are in ac-
cordance with any State plan that is
applicable to the institution; and

(f)(1) A comprehensive development
plan as described in §609.21; or

(2) If an applicant has already sub-
mitted a comprehensive development
plan as described in §609.21, a descrip-
tion of the progress the applicant has
made in carrying out the goals of its
plan.

(Approved by the Office of Management and
Budget under control number 1840-0113)

(Authority: 20 U.S.C. 1063d and 1066(b)(2))

§609.21 What is a comprehensive de-
velopment plan and what must it
contain?

(a) A comprehensive development
plan must describe an institution’s
strategy for achieving growth and self-
sufficiency by strengthening its—

(1) Financial management;

(2) Academic programs; and

(b) The comprehensive development
plan must include the following:

(1) An assessment of the strengths
and weaknesses of the institution’s fi-
nancial management and academic
programs.

(2) A delineation of the institution’s
goals for its financial management and
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academic programs, based on the out-
comes of the assessment described in
paragraph (b)(1) of this section.

(3) A listing of measurable objectives
designed to assist the institution to
reach each goal with accompanying
timeframes for achieving the objec-
tives.

(4) A description of methods, proc-
esses and procedures that will be used
by the college or university to institu-
tionalize financial management and
academic program practices and im-
provements developed under the pro-
posed funded activities.

(Approved by the Office of Management and
Budget under control number 1840-0113)

(Authority: 20 U.S.C. 1063a)

Subpart D—How Does the
Secretary Make a Grant?

§609.30 What is the procedure for ap-
proving and disapproving grant ap-
plications?

The Secretary approves any applica-
tion that satisfies the requirements of

§§609.10 and 609.20.

(Authority: 20 U.S.C. 1063a)

§609.31 How does the Secretary deter-
mine the amount of a grant?

Of the amount appropriated for any
fiscal year—

(a)(1) The first $12,000,000 (or any less-
er amount appropriated) shall be avail-
able only for the purpose of making
grants to institutions or programs de-
scribed in §609.2(b)(1) through
§609.2(b)(5);

(2) If the sum of the approved appli-
cations does not exceed the amount ap-
propriated, the Secretary awards
grants in the amounts requested and
approved;

(3) If the sum of the approved re-
quests exceeds the sum appropriated,
and Morehouse School of Medicine sub-
mits an approved request for at least
$3,000,000, and the amount appropriated
exceeds $3,000,000, the Secretary awards
no less than $3,000,000 to Morehouse
School of Medicine and reduces the
grants to the institutions described in
§609.2(b)(1) through §609.2(b)(5) as the
Secretary considers appropriate, so
that the sum of the approved grants
equals the amount appropriated; and

§609.41

(4) If Morehouse School of Medicine
submits an approved request for at
least $3,000,000 and the amount appro-
priated does not exceed $3,000,000,
Morehouse School of Medicine receives
all the appropriated funds; and

(b)(1) Any amount appropriated in ex-
cess of $12,000,000 shall be available for
the purpose of making grants, in equal
amounts not to exceed $500,000, to in-
stitutions or programs described in
§609.2(b)(6) through §609.2(b)(16); and

(2) If any funds remain, the Secretary
makes grants to institutions or pro-
grams described in §609.2(b)(1) through
§609.2(b)(16).

(Authority: 20 U.S.C. 1063b)

Subpart E—What Conditions Must
a Grantee Meet?

§609.40 What are the matching re-
quirements?

If an institution receives a grant in
excess of $500,000, it must spend non-
Federal funds to meet the cost of at
least 50 percent of the activities ap-
proved in its application.

(Authority: 20 U.S.C. 1063b)

§609.41 What are allowable costs and
what are the limitations on allow-
able costs?

(a) Allowable costs. Except as provided
in paragraphs (b) and (c) of this sec-
tion, a grantee may expend grant funds
for activities that are reasonably re-
lated to carrying out the allowable ac-
tivities included in its approved appli-
cation.

(b) Supplement and not supplant. A
grantee shall use grant funds so that
they supplement, and to the extent
practical, increase the funds that
would otherwise be available for the
activities to be carried out under the
grant, and in no case supplant those
funds.

(c) Limitations on allowable costs. A
grantee may not—

(1) Spend more than fifty percent of
its grant award in each fiscal year for
costs relating to constructing or main-
taining a classroom, library, labora-
tory, or other instructional facility;
and
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(2) Use an indirect cost rate to deter-
mine allowable costs under its grant.

(Authority: 20 U.S.C. 1062, 1063b, and 1066)

§609.42 What are the audit and repay-
ment requirements?

(a)(1) A grantee shall provide for the
conduct of a compliance and financial
audit of any funds it receives under
this part by a qualified, independent
organization or person in accordance
with the Standards for Audit of Gov-
ernmental Organizations, Programs,
Activities, and Functions, 1981 revi-
sion, established by the Comptroller
General of the United States. This pub-
lication is available from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office.

(2) The grantee shall have an audit
conducted at least once every two
years, covering the period since the
previous audit, and the grantee shall
submit the audit to the Secretary.

(3) If a grantee is audited under chap-
ter 75 of title 31 of the United States
Code, the Secretary considers that
audit to satisfy the requirements of
paragraph (a)(1) of this section.

(b) An institution awarded a grant
under this part must submit to the De-
partment of Education Inspector Gen-
eral three copies of the audit required
in paragraph (a) of this section within
six months after completion of the
audit.

(c) Any individual or firm conducting
an audit described in this section shall
give the Department of Education’s In-
spector General access to records or
other documents necessary to review
the results of the audit.

(d) A grantee shall repay to the
Treasury of the United States any
grant funds it received that it did not
expend or use to carry out the allow-
able activities included in its approved
application within ten years following
the date of the initial grant it received
under this part.

(Authority: 20 U.S.C. 1063a)

§609.43 Under what conditions does
the Secretary terminate a grant?
The Secretary terminates any grant
under which funds were not expended if
an institution loses—
(a) Its accredited status; or

34 CFR Ch. VI (7-1-21 Edition)

(b) Its legal authority in the State in
which it is located.

(Authority: 20 U.S.C. 1063a)

PART 628—ENDOWMENT
CHALLENGE GRANT PROGRAM

Subpart A—General

Sec.

628.1 What are the purposes of the Endow-
ment Challenge Grant Program?

628.2 Which institutions are eligible to
apply for an endowment challenge grant?

628.3 Under what conditions may an eligible
institution designate a foundation as the
recipient of an endowment challenge
grant?

628.4 What time limitations are placed on
grantees applying for another grant?
628.5 What regulations apply to